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DETERMINATION BY THE PENSIONS OMBUDSMAN
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Scheme			:	The Electricity Supply Pension Scheme





Scheme Trustee		:	Electricity Pensions Trustee Limited
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Industry			:	The Electricity Supply Industry





Group				:	The National Grid Company plc Group of the Electricity Supply Pension Scheme





Group Trustees		:	The Trustees of the Group





Principal Employer		:	The National Grid Company plc











THE COMPLAINT


� AUTONUM �	The Complainant essentially alleges “irregular management” of the Scheme, in particular as to the use of surplus by the Group Trustees and the Principal Employer.  This may be regarded as a complaint of maladministration causing injustice but is better considered as a dispute of law and/or fact as to the propriety of what has occurred.





� AUTONUM �	In response to a provisional version of this Determination, initial objections were made by the Principal Employer to the scope of the complaint or dispute investigated and determined.  It was asserted that this scope should have been strictly restricted, in effect, to the facts relating to the complaint or dispute included in the Complainant’s written application to me.  Supporting reference was made to Seifert -v- Pensions Ombudsman [1996] PLR 479 at 485 para 22 as to compliance with statutory procedure and the rules of natural justice and also to the Personal and Occupation [sic] Pension Schemes (Pensions Ombudsman) Procedure Regulations 1995, Regulations 3(b) and 5(2) as to amendments of the details of a complaint or dispute.





� AUTONUM �	Generally, in my view, attempts such as this to treat complaints by unrepresented laymen as if pleadings in adversarial court proceedings show a failure to appreciate the essentially inquisitorial nature of an ombudsman’s role and if successful would do much to defeat the purpose of the ombudsman’s office.  In this respect, as in others, the decision of Lightman J in Seifert (now reported at [1997] 1 AllER 214 but under appeal) may be thought unsatisfactory.  In particular, not cited was R -v- Local Commissioner for Administration ep Bradford Metropolitan CC [1979] 1 QB 287 in which the Court of Appeal had adopted a fundamentally different approach in applying substantially similar statutory provisions.  However, Lightman J did summarise the minimum requirements for fairness as being that:  “The respondents must know at least the gist of what he has learnt [ie allegations made by the Complainant], so as to enable them to have a fair crack of the whip and a fair opportunity to provide any answer they may have.”  (ibid pp222-3).  Here the Principal Employers’ Reply to the Complaint did not assume the restrictions later asserted:  in paragraph 1 it was stated that the Complainant’s “Complaint relates to the utilisation of the actuarial surplus attributable to the [Group]”; and paragraph 2 read “Insofar as [the Complainant]’s Complaint is a challenge to the Company’s decision as to the utilisation of surplus in respect of its Group, the Company submits that it has the power under the Scheme to make such decisions and that it has exercised its powers properly.”  Similarly, the Response of the Group Trustees to the complaint had not suggested any such restrictions in scope as later asserted.  In any event, both the Principal Employer and the Group Trustees have had and taken the opportunity to answer at length and in detail the complaint as indicated in paragraph 1 above and as elaborated in subsequent paragraphs of the provisional Determination.  If this does not amount to notice of an amended complaint within the Procedure Rules 1995, this failure does not of itself render my proceedings void (Regulation 17(1)).  In the light of these observations, I am satisfied that the Principal Employer, as well as the Group Trustees, not only knew the gist of the complaint but also enjoyed “a fair crack of the whip” and accordingly the objection as to scope is rejected.





� AUTONUM �	It is also to be noted that the representatives of the Principal Employer stated “We protest against the use of the informal procedures of the Ombudsman, and his failure to discharge his duty as mentioned above, while proceeding with the determination of questions of law and construction of considerable complexity and difficulty, affecting the operation of [the Scheme] as a whole, with very significant implications throughout the electricity industry in England and Wales.”  The present purpose of the protest is not clear but it should be observed that it appears to be directed against the legislative purpose in creating a Pensions Ombudsman (see section 145(1) of the Pensions Act 1993).  It should also be observed that my procedures have been attended by greater formality and transparency than the decisions complained about, notwithstanding the equivalent difficulty and significance of these decisions, that no request has been made for me to refer any question of law to the High Court (see section 150(7) of the 1993 Act) and that, if my determination of the questions is regarded as erroneous, an appeal on point of law lies to the High Court (section 151(4) of the 1993 Act).





MATERIAL FACTS


� AUTONUM �	The Scheme was established by resolution of the Council passed on 20 January 1983.  A publication entitled “Connections” issued by the Council in 1989, prior to the privatisation of the Industry, notified all members of the Scheme that it was to be split into a number of separate groups.  Each group would be subject to actuarial valuation in respect of it own liabilities and would decide whether benefits were to be improved or contributions reduced.





� AUTONUM �	Following the privatisation of the Industry, the Scheme became ‘an industry wide’ scheme for non-associated employers.  The Group was established as an actuarially independent entity on 31 March 1990.





� AUTONUM �	The relevant parts of Clause 13 of the Scheme state that : 


	“(1)	The Employers shall contribute to the fund:





	(a)	a monthly sum equal to twice the [ordinary] contributions for the time being paid by all Members respectively employed by them ...





	(e)	in respect of any member who retires under Rule 16 or person who ceases to be a member on leaving service consequent on reorganisation or redundancy before age 50 such amount as determined by the Principal Employer on the advice of the Actuary;  and





	(f)	any sums payable in accordance with paragraph (3) of Rule 44 ...





	(g)	such further contributions as may from time to time be payable pursuant to the provisions of Clause 14(4) or may otherwise be determined by each Principal Employer for itself and its Participating Subsidiaries ...”  [Clause 14(4) relates to a deficiency in respect of accrued benefits certified on valuation by the Actuary.]





	By a proviso (ii) to Rule 13(1), an Employer’s contributions, except under paragraph (g), shall be reduced or suspended to the extent of any surplus certified within Rule 45(2) which relates to Assimilation of Pre-Vesting Schemes.  There is no other relevant provision for reduction or suspension of contributions because of surplus.





� AUTONUM �	The relevant parts of Rule 16 of the Scheme provide that:


	“(1)	The Benefits specified in and calculated as provided by Rule 14 shall, if the Employer employing the Member concerned so requests, be paid to any Member who retires on or after attaining age 55 ...





	(2)	The Benefits specified in and calculated as provided by Rule 14 shall, in the case of a Member who is retired compulsorily by the Employer employing him on or after attaining age 50, be paid to him if such Retirement is consequent on reorganisation or redundancy and may, in the discretion of such Employer, be paid to him if such Retirement is for any other cause.





	(3)	Any additional cost as determined by the Principal Employer on the advice of the Actuary arising from the operation of this Rule shall be borne by the Employer who last employed the Member.”





� AUTONUM �	The relevant part of Rule 44 which relate to the assimilation of supplementary pensions provides that:


	“(2)	... the Employer shall certify to the Group Trustees the amount of the pension or other benefits payable, or prospectively or contingently payable to, or in respect of each such Voluntary Pensioner.





	(3)	The Group Trustees, acting on the advice of the Actuary, shall thereafter determine and notify the Employer of the amount to be contributed by the Employer to secure such pension or other benefit ...





	(4)	Pursuant to Clause 13(1((f), the Employer shall pay the amount so determined or estimated or shall undertake with the Group Trustees to pay an amount equivalent in value, by way of instalments, in a manner approved by the Group Trustees.”





� AUTONUM �	The Scheme Clauses and Rules make no provision for refund of  Scheme moneys to an Employer.  Clause 41(2)(b) expressly makes void any amendment to the Scheme Clauses and Rules which would have the effect of “making any of the moneys of the Scheme payable to any of the Employers.”





� AUTONUM �	An actuarial valuation of the Scheme was carried as at 31 March 1992 in accordance with the provisions of Clause 14 of the Scheme.  Provisional results were notified to the Principal Employer in January 1993.  These showed that the Group assets exceeded liabilities by £62.3 millions.  The valuation report concluded that, depending on arrangements to deal with surplus, “The Company’s long-term future service contribution rate is 0.7% of salaries in excess of the normal level of Company contributions.”  A paper presented to the Board of Directors of the Principal Employer indicated that benefit improvements were considered for both active and retired members of the Scheme.  The formal Actuarial Valuation Report was produced on 1 March 1993.





� AUTONUM �	Clause 14(5) of the Scheme provides that in the event of a surplus being declared, following an actuarial valuation, the Principal Employer “shall make ... arrangements to deal with such surplus”.  The Actuary must certify that such arrangements are reasonable.  The Principal Employer is required to notify the Scheme Trustee and the Group Trustees of proposals for dealing with a surplus.


  


� AUTONUM �	The arrangements for dealing with the surplus proposed by the Principal Employer were 70% of surplus to be allocated for use by itself	and 30% to fund benefit improvements.	The allocation ratio of 70:30 is approximately the ratio of employer/employee pension contributions up to the valuation date (14.6% employer, 6% employee).





� AUTONUM �	The part of the surplus allocated for benefit improvements provided the following:





Increase in lump sum death in service benefit to 4 times pensionable salary





All spouse’s pensions, including those already in payment, to be increased by 10%





Introduction of children’s allowance of 25% of  spouse’s pension for up to four children


	


	These improvements were introduced on 1 April 1993 at a total cost of £18.6 millions.





� AUTONUM �	That part of the surplus allocated by the Principal Employer for its benefit was applied as follows.





To reduce to nil the contribution according to the Actuary otherwise necessary to satisfy Clause 13(1)(g) for the future working lifetimes of existing contributing members. 





To offset contributions payable under Clause 13(1)(e) (early retirement because of reorganisation or redundancy) arising on or after 1 December 1992.





� AUTONUM �	The results of the actuarial valuation and the proposed arrangements for dealing with the surplus were notified to the Group Trustees at their meeting on 26 March 1993.  The elected Group Trustees commented upon the proposals that they felt strongly that the surplus should be split in the ratio of 50:50, that the increase in spouse’s pension should be 20% rather than 10% and that the Principal Employer should continue to fund contributions due under Rule 16 (ie early retirement and redundancy).





� AUTONUM �	A supplementary report by the Actuary on the utilisation of the surplus included the certificate of reasonableness of the arrangements in the following terms:


“This certification is given on the basis (which we understand to be correct as a matter of law) that the phrase “certified by the Actuary as reasonable” in Clause 14(5) requires the Actuary to certify only that the arrangements are reasonable as far as concerns actuarial calculation and practice and that the amount dealt with by the arrangements does not exceed the amount of the surplus.”





� AUTONUM �	The Group Trustees sought legal advice to ensure that the measures proposed by the Principal Employer were in accordance with the Clauses and Rules of the Scheme, in particular the power granted under Clause 14(5).  They were advised affirmatively and that that power, exercisable only by the Principal Employer, was non-fiduciary but subject to the duty to act in good faith.





FURTHER CONSIDERATIONS


� AUTONUM �	The Complainant has cited the following in support of  the complaint:





a.	The case of Barber -v- Guardian Royal Exchange Assurance Group [1990] PLR 95.  The Complainant refers to that part of the judgment in which the Court held that pensions paid from an occupational pension scheme were pay for the purposes of Article 119 of the Treaty of Rome. 





b.	The case of British Coal Corporation -v- British Coal Corporation Staff Superannuation Scheme Trustees Ltd [1993] PLR 303. 





c.	The case of Hillsdown Holdings -v- Pensions Ombudsman [1996] PLR 427 concerning my Determination in respect of the transfer of assets and liabilities of the FMC Pension Scheme. 





CONCLUSIONS


� AUTONUM �	In Barber -v- GRE the principal issue in contention was that of sex equality.  Whilst it is true that the Court held that payments from an occupational pension scheme were ‘pay’ for the purposes of Article 119, this does not appear to have any particular relevance to the issues arising here.





� AUTONUM �	In the British Coal case, the principal issue related to the decision by the employer to offset outstanding payments of additional contributions in respect of redundancies due to the scheme against the declared surplus.  The terms of the scheme were in my view essentially similar to the present in that both schemes involved prohibited amendments (albeit impliedly in the present case) if contributions were to be offset against surplus.  It was held that this offsetting would constitute a prohibited payment of scheme funds to the employer.  In my judgment, this decision’s reasoning is not restricted to past as opposed to future additional contributions, although standard contributions are different (see [1993] PLR 303 at paras 52 and 53).  It would follow that the allocation of surplus referred to in paragraph 15 above was improper as not authorised by the Scheme Clauses or Rules (see paragraph 24 below).





� AUTONUM �	I can find no grounds on which to adopt the decision as to my Determination of the complaint against Hillsdown Holdings as a precedent as to the matters which the Complainant has raised:  in that case the trustees and not the employer had the power to deal with surplus and the employer improperly influenced the trustees.





� AUTONUM �	The case of Imperial Group Pension Trusts Ltd -v- Imperial Tobacco Limited [1991] 1 WLR 589 is, however, of considerable relevance to this matter.  Browne-Wilkinson VC decided that an employer owed its employees a duty of good faith in the exercise of its powers under a pension scheme.  It cannot act solely with regard to its own interests, but it may “look after its own interests, financial and otherwise, in the future operations of the scheme” (p598).  In particular, the obligation of good faith requires an employer to exercise its rights (a) with a view to the efficient running of the scheme and (b) not for a collateral purpose.  Whilst this does not mean that, in exercising pension scheme powers, an employer is acting in a fiduciary capacity entirely equivalent to a trustee for the scheme members, there is authority that a power exercisable over the surplus in a pension fund can, in appropriate circumstances, be fiduciary in the full sense:  Mettoy Pensions Trustees Ltd -v- Evans [1990] 1WLR 1587 and Icarus (Hertford) Ltd -v- Driscoll [1990] PLR1.





� AUTONUM �	The provisions of Clause 14(5) of the Scheme are general.  The Principal Employer is required to make arrangements “to deal with” any Surplus subject to certification by the Actuary of the reasonableness of those arrangements.  Such arrangements were made and duly certified but only “so far as concerns actuarial calculation and practice”.  The Group Trustees were given advance notification of the arrangements and their comments were considered, though not accepted by the Principal Employer.  However, in my judgment, Clause 14(5) gives rise to an obligation of good faith approaching a fiduciary duty (see the cases cited in the previous paragraph) which called for an exercise in the best interests of the scheme without preferring the Principal Employer’s other interests:  the allocation outlined in paragraph 15 was, I find, in breach of that obligation.  Further, whether or not the Principal Employer’s arrangements for dealing with the surplus involved a breach of that obligation, I cannot construe Clause 14(5) as authorising any dealing with the surplus so as to constitute a repayment to the Employer.  In my judgment, the arrangements referred to in Clause 14(5) must relate to dealings otherwise authorised by powers conferred on the Principal Employer by the Clauses or Rules of the Scheme.  As already found, there is no relevant provision for the refund of Scheme moneys to an Employer or for the reduction or suspension of contributions, whether payable by an Employer or by members, because of surplus.  Any unrestricted construction would be quite inconsistent with the express prohibition in Clause 41(2)(b) which would otherwise be virtually otiose.  In addition, the fact that proviso (ii) to Clause 13(1) refers to reducing or suspending contributions in respect of surplus in particular specified circumstances plainly implies that surplus in other circumstances cannot be so used.  Indeed, I am told that this proviso was introduced pre-privatisation to enable a Pre-Vesting Scheme surplus to be dealt with by the reduction or suspension of Employer’s contributions, thus confirming to my mind that an amendment was recognised as necessary for such a purpose (the validity of the proviso in the light of Clause 41(2)(b) is not now an issue).





� AUTONUM �	It has been submitted that the Principal Employer was free to determine that contributions under Clause 13(1)(e) should be a nil amount, subject only to obtaining and considering the advice of the Actuary.  From this the submission followed that the offset allocation of surplus referred to in paragraph 15 was, in effect, authorised by Clause 13(1)(e).  I am not able to accept these submissions.  Not only is the Principal Employer still subject to the overriding obligation of good faith already found but, in my view, Clause 13(1)(e) must also be read subject to Rule 16 to which it cross-refers.  That Rule, in my judgment, obviously envisages that the “additional cost” (my emphasis) of early retirement/redundancy benefits should be properly calculated, in reality by the Actuary, without regard to the state of funding otherwise of the Scheme.  Then that cost as calculated “shall be borne by the Employer who last employed the Member”:  see Rule 16(3) which is in mandatory terms.  Such cost is then, as a matter of machinery, to be recovered from the Employer by appropriate contributions determined in accordance with Clause 13(1)(e).  Since there is no provision for reducing or suspending these contributions when the Scheme happens to be in surplus, the contributions must be determined in order to recover the cost in full.  Whilst it is perhaps conceivable that the actual cost to the Scheme of early retirement/redundancy benefits could in certain circumstances be properly calculated at nil, ignoring the state of funding, there can be no suggestion that that is the situation here.





� AUTONUM �	The Complainant referred incidentally to Rule 44(3) in his application to me.  The Principal Employer’s response to this reference stated:


“In all cases of the application of Rule 44 (for example where the Group Trustees are paying enhanced early retirement benefits pursuant to the Company’s Voluntary Selective Severance Policy) the Company has paid the full capital sum concerned to its Group Trustees.  No part of the surplus has been used for this purpose.  No contractual or statutory redundancy payments due from the Company as employer have ever been paid out of the Group’s assets, as this is not permitted under the Scheme.”





	No evidence has been made available to me to contradict this statement, and therefore no findings adverse to the Principal Employer can be made in this respect.  Indeed, on the face of it, the Principal Employer has here acted entirely properly.





� AUTONUM �	In his observations on the response to the Complaint submitted on behalf of the Principal Employer and the Group Trustees the Complainant stated that, in his opinion, the Group Trustees should have sought directions from the Court.  With the wisdom of hindsight, that might well be thought to have been a desirable procedure:  compare per Knox J in Hillsdown Holdings plc -v- Pensions Ombudsman [1996] PLR 427 at p466 paras 202 and 203.  However, the Group Trustees were in receipt of legal advice which indicated to them that the proposals for dealing with the surplus put forward by the Principal Employer did not breach the Clauses and Rules of the Scheme.  This being so it is understandable and not, in the circumstances, a matter of maladministration, for them to decide that it would have been improper of them to expend scheme moneys in pursuit of an apparently unnecessary legal action.





� AUTONUM �	I am conscious that the concept of innocent maladministration, unlike innocent misrepresentation or technical breach of trust, has received no judicial endorsement.  Nevertheless, with all due respect to the legal advice mentioned, it follows from the conclusions which I have set out in the previous paragraphs, that my Determination essentially agrees with and so resolves the dispute in support of the Complainant’s contention that the Group Trustees at the instance of the Principal Employer have misused the surplus.





DIRECTIONS


� AUTONUM �	The Principal Employer shall contribute to the Scheme all the sums properly payable to the Group Trustees under sub-clause (1)(e) and (g) of Clause 13 disregarding the purported allocation of surplus referred to in paragraph 15 above.  Any arrears of such contributions shall be paid with interest at the judgment debt rate applying from time to time.





� AUTONUM �	The Principal Employer shall propose proper arrangements to deal with that part of the surplus under Clause 14(5) in the light of this Determination.




















DR JULIAN FARRAND


Pensions Ombudsman





7 February 1997
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