PENSION SCHEMES ACT 1993, PART X



DETERMINATION BY THE PENSIONS OMBUDSMAN





First Complainant	:	Mrs E Anderson (received on 3 May 1996) (F00265)



Second Complainant	:	Mr N Wilson (received on 11 October 1996) (F00463)



Dispute	:	Received on 30 July 1997 from William M Mercer Limited (G00264)



Scheme	:	The Minworth Limited Pension Scheme



Independent Trustee	:	The Trustee Corporation Limited



Mr E	:	Mr R Ellison, solicitor and former director of the Independent Trustee



Mr S	:	Mr P Silke, solicitor and director of the Independent Trustee 



Other Trustees	:	Mr A Parsons (Mr P), Mr J E Mason (Mr M) and Mr R Reader (Mr R)



Trustees	:	The Independent Trustee and the Other Trustees



Administrators	:	William M Mercer Limited



Ms D	:	Ms DiPaulo an actuary and employee of the Administrators 



Company 	:	Minworth Group PLC (in receivership)



Investment Managers	:	Provident Mutual Life Assurance Association (now General Accident)



Missing Pensioners	:	Mr W Hutchinson (Mr A), Mr J T Wall (Mr B) and Mr T S Watson (Mr C)



Mr PM	:	Mr Peter Mason



Procedure Rules	:	The Personal and Occupational Pension Schemes (Pensions Ombudsman)(Procedure) Rules (SI 1995 No 1053) (as amended)



1996 Amendment	:	The Personal and Occupational Pension Schemes 

Regulations	:	(Pensions Ombudsman) Amendment Regulations 1996 (SI 1996 No 1271)



1996 Regulations	:	The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (SI 1996 No 2475)



COMPLAINTS AND DISPUTE

� AUTONUM �	The First Complainant is in receipt of a widow’s pension from the Scheme.  She brought the First Complaint against the Administrators alleging that in their capacity as “Administrators/managers” of the Scheme they had caused losses as a result of maladministration.  It was agreed between the various parties and confirmed by me on 18 July 1997, in accordance with Regulation 3 of the Procedure Rules, that the First Complaint should be amended to include the Independent Trustee and the Other Trustees as respondents.  The First Complainant’s representative confirmed to me by letter dated 19 August 1997 that she wished me to “investigate all the complaints that the various parties are making against each other”.  All parties accepted in correspondence that the investigation should continue on that basis.  



� AUTONUM �	The Second Complainant is a member of the Scheme.  He brought the Second Complaint against the Administrators in substantially similar terms to the First Complaint and it too has been amended to include the Independent Trustee and Other Trustees as respondents.



� AUTONUM �	The Dispute referred to me by the Administrators is between them and the Trustees and alleges various breaches of trust by the Trustees.



JURISDICTION

� AUTONUM �	The Administrators at first challenged my jurisdiction to investigate and determine the Complaints against them.  In a letter dated 24 June 1997, the Administrators’ solicitors confirmed that:

“our client ... has decided not to exercise its rights to challenge the jurisdiction of the Pensions Ombudsman to hear these complaints.  Our client does not accept that the Ombudsman has jurisdiction to hear these complaints but this is not a point which [our client] seeks to argue in this case.”



� AUTONUM �	Despite the Administrators’ agreement not to challenge my jurisdiction it is nevertheless important that I satisfy myself that I do indeed have jurisdiction to consider the Complaints against them.  The Administrators were actuaries to the Scheme for at least 10 years prior to the events which form the substance of the Complaints, until their removal by the Trustees in December 1995.



� AUTONUM �	Regulation 2 of the 1996 Amendment Regulations gave me jurisdiction, with effect from 1 July 1996, to investigate and determine complaints made by authorised complainants against the “Administrators” of the Scheme.  “Administrators” is defined (in what is now Regulation 1(2) of the 1996 Regulations) as “any, person other than a person responsible for the management of [a pension scheme], ... concerned with the administration of the scheme”.



� AUTONUM �	In considering my jurisdiction I have found assistance in the case of Century Life -v- The Pensions Ombudsman [1995] PLR 135.  That case concerned a complaint brought to my predecessor against an insurance company as “manager” under my original jurisdiction.  The comments of Mr Justice Dyson on what constitutes a “manager” for the purposes of my jurisdiction are equally as relevant when considering the role of “Administrators”.  I submitted to the court in Century Life that:

“‘Manager’ is an ordinary English word.  It means the person who is in fact running the scheme.  This means, for example, calculating benefits, arranging for actuarial reviews, providing documentation and keeping it up to date, corresponding with the Inland Revenue and Department of Social Security, paying transfer values for early leavers, general administration and giving advice to the trustees in a funded scheme”.



	Dyson J approved my interpretation and held that the on the facts of that case the insurance company was a “manager” for the purposes of Part X of the Pension Schemes Act 1993 and stated (at p51): 

“A purposive approach favours the Ombudsman’s construction.  The purpose of Part X is to give the ordinary member of the scheme a means of redress where he or she has suffered injustice in consequence of maladministration.  This in itself suggests that the persons amenable to complaints are likely to be those in fact administering schemes, since it is their delays and poor performance that will cause practical difficulties for the members.  The appellants’ jurisdiction would cut down a very beneficial jurisdiction by excluding the person who in many cases bears the greatest responsibility for inefficient administration.”



� AUTONUM �	Dyson J went on (at p59) to state that:

“The jurisdiction has now been extended to employers, but not to actuaries.  This does not, however provide any explanation as to why Parliament should have wanted to exclude from the Ombudsman’s jurisdiction the maladministration of many of those who actually administer schemes.” 



	and (at p60)

I am not persuaded that in section 146(1) and (2) ‘managers’ bears anything other that its ordinary meaning.” 



� AUTONUM �	The Complaint in Century Life was brought before I had jurisdiction to hear complaints against “Administrators” and some of the functions of “managers” cited in that case could equally be applied to “Administrators”.  It would seem that the essential difference between my two jurisdictions is one of degree.  My jurisdiction over “managers” requires them to be “responsible for the management of the scheme” (Section 146(1) and (3) of the Pension Schemes Act 1993) whereas “Administrators” need only be “concerned with the administration of the scheme” (Regulation 1(2) of the 1996 Regulations).  The actuary to a pension scheme must by the very nature of his or her work be “concerned with the administration” of a scheme as the actuarial services provided to a pension scheme are essential to its administration.



� AUTONUM �	Even if this were not the case, it does not appear to be in dispute (save as to detail) that in the relevant period the Administrators undertook a number of functions as Administrators of the Scheme in addition to their actuarial services.  These are set out in a schedule prepared by the Administrators in February 1994 and include: drafting letters to members; establishing administration procedures; setting up a membership database; dealing with enquiries from members; and calculation of transfer values and early retirement benefits.  I am satisfied that the Administrators were “concerned with the administration” of the Scheme.  I therefore have jurisdiction to investigate and determine the Second Complaint against the Administrators as “Administrators” of the Scheme, although not the First Complaint as it was brought prior to 1 July 1996.  This creates no practical difference as the two Complaints are substantially the same.



� AUTONUM �	Having concluded that the Administrators fall under my jurisdiction as “Administrators” for the purposes of the 1996 Amendment Regulations, it is not permissible also to regard them as “managers” as this would be inconsistent with the definition of “Administrators” set out in paragraph 6.  I therefore proceed on the basis that I have no jurisdiction to consider the First Complaint against the Administrators as “managers”.



� AUTONUM �	I have also considered whether I am bound to consider only the administrative tasks of the Administrators or whether my jurisdiction allows me to look at the actuarial functions performed by the Administrators for the Scheme.  In Halifax Building Society and others -v- Edell and others [1992] 3 All ER 389 the question of whether the failure to exercise due skill and care in matters of professional judgement (in that case by a surveyor) could constitute maladministration was considered.  Morritt J held that the failure of an employee of the building society to exercise reasonable skill and care in the making of his basic valuation was maladministration.  I therefore conclude that I do have jurisdiction to consider whether employees of the Administrators have exercised due professional skill in providing advice in respect of the Scheme.



� AUTONUM �	I have express jurisdiction under Section 146 of the Pension Schemes Act 1993 to investigate and determine both the First and Second Complaints against the Trustees.



� AUTONUM �	The Administrators have attempted to bring the Dispute by raising novel arguments of construction of the 1996 Regulations and Section 146 of the Pension Schemes Act.  Section 146(1)(d)(i) allows disputes to be referred by “another person responsible for the management of the scheme”.  The Administrators are not admitting that they are “responsible for the management” of the Scheme but are relying on the 1996 Regulations.  Regulation 2(2) provides that where I commence an investigation “in connection with an act or omission of an Administrators of the scheme” the provisions of the Part X of the Pensions Schemes Act shall apply to the Administrators as they would apply in relation to a person responsible for the management of the scheme”.  The Administrators argue that as I am investigating the Second Complaint against them in their capacity as “Administrators” this means that Part X applies to them as if they were “managers” and as such they may refer the Dispute.  However, I have not made any finding on this because, as stated in paragraph 1, the Complaints have been amended to include the Trustees as respondents and to include all matters at issue between the parties.



� AUTONUM �	The First and Second Complaints raise a number of separate potential acts of maladministration which are alleged to have taken place on various dates since 18 June 1991.  The problems did not begin to come to light until 7 October 1994 and the Complainants themselves could not reasonably have been aware of them until some considerable time after that.  I have therefore determined under what is now Regulation 5(2) of the 1996 Regulations that the First Complaint against the Trustees and all aspects of the Second Complaint were brought within the appropriate three year period.  I refer below to the First Complaint against the Trustees and the Second Complaint against the Administrators and the Trustees collectively as “the Complaint”.



MATERIAL FACTS

� AUTONUM �	The Scheme was established by Interim Trust Deed dated 8 August 1983 made between the Company, three Associated Companies and Mr X, Mr Y and Mr M as trustees.  I understand from the Annual Report for the year to 5 April 1991 that Mr R was appointed as a trustee by deed dated 28 February 1985 (although I have not been provided with a copy of that deed) and that Mr Y resigned and Mr P was appointed as a trustee on 31 July 1989.  As the identity of the Trustees does not form part of the Complaint I have not requested further information in this regard.



� AUTONUM �	The provisions of the Trust Deed relevant to the Complaints are:

3(b)	The Trustees shall and will administer and manage the Fund ... upon the trusts and with and subject to the powers conditions and provisions proper and necessary for the purposes of carrying the scheme into execution and constituting, maintaining and administering the same and applying the Fund in providing retirement benefits and otherwise in accordance in all respects with the provisions for then time being in force of this deed ... 



5	The Trustees shall have and may from time to time exercise in relation to the Scheme (including the Fund) and the income thereof and otherwise for the purposes of the Scheme all or any of the following powers:-

... 

(c)(1)	the Trustees shall have full and unrestricted powers of investing and transposing and varying investments.....which would be available if they were absolutely and beneficially entitled to such investments; 

... 

(d)(i)	Power to obtain the advice of an actuary or firm of actuaries ... and of accountants, solicitors, stockbrokers, surveyors, valuers and other advisers upon such terms as to duties and remuneration as may be approved by the Principal Company and so that

... 

(2)	the Trustee shall not be chargeable or accountable in respect of any calculation, determination, payment or other matter or thing made done or omitted by the Trustees in the administration of the Scheme (including the Fund) upon the advice of any such persons as aforesaid

... 

6(a)	The Trustees ... may in their absolute discretion from time to time and at any time delegate either generally or for any particular purpose to any person, firm, company or body which the Trustees may, subject to the consent of the Principal Company, appoint for this purpose any or all of the powers, authorities and discretions for the time being vested in the Trustees under this deed ... Any such delegation ... may be made on such terms and subject to such conditions as the Trustees shall, subject to the consent of the Principal Company, think fit ... The Trustees shall not be chargeable or accountable for any loss which may be incurred by reason of the ... exercise of any delegated power, authority or discretion or of the negligence or fraud of any person firm company or body to whom any power, authority or discretion may be delegated.  

		...

9(c)	In the professed execution of the trusts hereof no trustee of the Scheme ... shall be liable for ... any loss to the Fund arising by reason of the failure, depreciation loss of any investment (whether authorised or not) and made in good faith or for the negligence or fraud of any agent employed or delegate appointed by the trustees or any of them ... or by reason of any mistake or omission made in good faith by the Trustees or any of them ... or by reason of any other matter or thing except wilful and individual fraud or default on the part of the trustee ...



� AUTONUM �	On 12 February 1991 the Other Trustees resolved to appoint Mr E (at that time a director of the Independent Trustee) as independent trustee.  On 11 March 1991 Mr E attended a meeting with the Other Trustees in his capacity as “the newly appointed Trustee”.



� AUTONUM �	On 18 June 1991 the Company was placed in administrative receivership and joint administrative receivers were appointed.



� AUTONUM �	On 24 June 1991 the Company, a joint administrative receiver, the Other Trustees and the Independent Trustee executed a deed appointing the Independent Trustee as independent trustee of the Scheme with effect from 18 June 1991 to act together with the Other Trustees in accordance with section 57C of the Social Security Pensions Act 1975 (now Section 119 of the Pension Schemes Act 1993).  The effect of the appointment of the Independent Trustee was that all discretionary powers vested in the Trustees became exercisable only by the Independent Trustee.  On 3 September 1991 the Trustees resolved to terminate the Scheme with effect from 18 June 1991 (despite the Trust Deed containing no express power to do so).



� AUTONUM �	On 9 June 1992 the Administrators produced a preliminary valuation of the Scheme as at 18 June 1991.  This showed 94 deferred pensioners and 11 pensioners.  The assets were valued at £1,825,000, held in the Investment Managers’ Cash Fund, and the liabilities, valued on a past service reserve basis, were £1,194,000 (ignoring LPI increases), giving a surplus of £631,000 (£555,000 with LPI increases).  On 13 October 1992, revised figures representing the position of the Scheme at 30 September 1992 were produced by the Administrators on the same basis using the same data and assumptions.  This showed assets of £2,068,387 and liabilities of £1,533,000 (£1,616,000 with LPI) or £1,975,000 (£2,081,000 with LPI) depending on whether Normal Retirement Age was taken as 65 or 60 leaving respectively a surplus of £535,000 (£452,000 with LPI) and £93,000 (deficit of £13,000 with LPI).  This took into account an accrual rate of 1/30th for Mr PM to which I refer in more detail below.



� AUTONUM �	On 10 June 1993 the Administrators produced an Actuarial Valuation of the Scheme as at 1 April 1993 (the 1993 Valuation).  The liabilities were valued on two different bases: the cost of buying out the benefits with an insurance company (buy-out basis); and the cash equivalent deferred members would be entitled to as a transfer value (cash equivalent basis).  This showed 97 deferred pensioners and 13 pensioners.  The net assets were assessed at £1,999,960 pending audited accounts (subsequently confirmed in the Annual Report as £2,049,435).  The Valuation showed a surplus of £78,000 (£152,000 deficit with LPI) on a buy-out basis and of £457,000 on a cash equivalent basis.  



� AUTONUM �	The administration of the Scheme had, prior to June 1993, been undertaken by Ms B, first as an employee of the Company and, on her leaving the employment of the Company following receivership, in her spare time.  At a meeting of the Trustees on 29 May 1993, at which Ms D was present, it was agreed that the Administrators would take over a number of tasks from Ms B including sending out benefit statements and letters concerning the winding up to members, although I understand Ms B retained some functions including the payment of pensions at least until October 1993.  The Annual Reports for years 1990 to 1993, prepared by the Administrators and signed by the Trustees in November 1994, all confirm that the Administrators were formally appointed as Administrators to the Scheme on 2 June 1993.   



� AUTONUM �	On 30 November 1993 the Company and the Trustees executed a Supplemental Trust Deed (the 1993 Deed) which set out the arrangements which had been approved by the Inland Revenue for winding up the Scheme.  The relevant clauses of this deed are:

		3	Following cessation of contributions to the Scheme:- 

(a)	the Trustees may then administer the Scheme as a closed scheme with no further liability on Employers to contribute to the scheme until the date the Trustees may fix for the determination of the Scheme or until the Fund shall be exhausted, whichever shall occur first.  

		...

4	On winding-up of the Scheme, the Fund ... will be applied in the order stated below:- 



(a)	any expenses relating to the administration and winding-up of the Plan which cannot be recovered from the Employers and tax to which the Trustees may be liable



(b)	benefits arising from additional voluntary contributions made by the Members



		(c)	(i)	pensions in payment before the date of winding-up and 

(ii)	benefits in respect of Members in the service of the Employers whose normal retiring dates under the Scheme had occurred on the basis that the Members had retired from such service on the day before contributions ceased and any pensions contingently payable on the death of persons entitled thereto (including pensions contingently payable where a Member had commuted all his pension) 



(d)	(i)	guaranteed minimum pensions and accrued rights to guaranteed minimum pensions or state scheme premiums



(ii)	any benefits excluded by Section 33(5) of the Social Security Pensions Act 1975 from guaranteed minimum pensions



(e)	any other benefits



(f)	any increases to benefits or other improvements in terms as the Trustees in any particular case decide consistent with Approval



(g)	any balance remaining in the hands of the Trustees will be paid to the Employers in such proportions as the Trustees decide having regard to the advice of the Actuary



subject to the following:- 

(i)	benefits in pension form shall be secured through contracts or policies with any insurance company to which Part II of the Insurance Companies Act 1982 applies ... 

		...

5	The Trustees may in lieu of securing benefits under the Scheme under Clause 4 above ... transfer any part of the Fund to the Administrators of another retirement benefits scheme, personal pension scheme or assurance policy ... to the intent that the persons whose benefits are being transferred shall be entitled to such rights and benefits under the Other Scheme (consistent with Approval) in respect of the transfer as the Trustees may arrange with the Administrators of the Other Scheme (having regard in the case of each of the Transferees to the rights or benefits applicable to or arising on account of him under the Scheme).  



� AUTONUM �	This being the general background, I now go on to deal with the various specific issues raised in the Complaint.



THE THREE “MISSING” PENSIONERS

� AUTONUM �	In a letter dated 31 March 1995, the Administrators informed the Independent Trustee that three “new” pensioners had been found with total liabilities estimated at approximately £121,000.  These three individuals (I will call them Mr A, Mr B and Mr C) were all in receipt of pensions on 1 April 1993 but had not been included in the 1993 Valuation.  The date of Mr A’s retirement is apparently still not known, although as he was born in 1910 it is likely that he retired some time in the mid-1970s.  Mr B retired on 1 April 1993 and Mr C on 10 September 1991.  The Complaint alleges that the Administrators did have knowledge of the three pensioners and an actuarial report as at 31 August 1983 prepared by the Administrators was produced which referred to Mr B and Mr C.



� AUTONUM �	The Complaint further alleges that as there were problems with the data received from Ms B which came to light during the preparation of the 1993 Valuation then the Valuation should have been qualified in accordance with GN9.



� AUTONUM �	In their response the Administrators submitted that they were entitled to rely, and did rely, upon the data provided by Ms B.  At the time the 1993 Valuation was produced (June 1993) Ms B was still responsible for arranging the payment of pensions.  In a supplementary response the Administrators provided copies of documents supplied to them by Ms B which showed that in August 1990 the Administrators were sent documents by Ms B which included Mr B (as a deferred member) and Mr C (as an active member) but not Mr A.  On 19 October 1992 the Administrators wrote to Ms B enclosing a schedule of current pensioners and asking her to “confirm that this corresponds to that held on your records”.  Their list did not include any of the three (Mr B was not at that date a pensioner).  No proof of any response from Ms B has been produced to me and the Administrators stated that “We have not found any indication that [Ms B] drew the fact that [Mr B and Mr A] were current pensioners to the attention of [the Administrators]”.  In my view it was incumbent on the Administrators to ensure that they had a satisfactory response to that letter before preparing the 1993 Valuation rather than rely on Ms B’s silence.



� AUTONUM �	Subsequently, in June 1993, Ms B provided the Administrators with a list of current pensioners including Mr A and Mr C (although not Mr B).  It appears that the Administrators failed to notice that this was different to their list of 19 October 1992 and failed to make further enquiries.  I understand that from late 1993 when the Administrators took over the payment of pensions they were paying Mr A, Mr B and Mr C.



� AUTONUM �	Although the Administrators were technically aware of the existence of Mr B and Mr C in 1983 it was not their responsibility at that time to update membership information and were in principle entitled to rely upon the information provided to them by Ms B in August 1990 and in June 1993.  However, the difficulties that were clearly encountered in obtaining prompt and accurate data from Ms B should have put them on sufficient notice to check and double check the data in order to satisfy themselves that it was correct.  It is clear from documents provided to me that the Administrators were aware of problems.  In their letter of 9 June 1992 to the Trustees the Administrators referred to “problems experienced with regards to the data”.  A simple check against the pension payroll or between the information they had in October 1992 and that given by Ms B in June 1993 should have put them on notice that discrepancies existed.



� AUTONUM �	The Administrators were aware of problems with information supplied by Ms B and failed to ensure sufficient checks.  They were, in June 1993, by their own admission, aware at least of Mr A and Mr C but for reasons which have not been explained to me failed to realise the error in the 1993 Valuation or inform the Trustees until March 1995.  They were responsible for arranging the payment of pensions from late 1993 but even then failed to identify that pensions were being paid to three members who were not accounted for in the 1993 Valuation.  As a result an understatement of liabilities of some £120,000 was allowed to remain for over two years during the winding up of the Scheme.  I find the Administrators guilty of maladministration in that they failed to exercise due skill and care in checking the information they relied on to prepare the 1993 Valuation.  I consider in paragraph 88 below the extent to which this act of maladministration may have caused injustice to the second Complainant.  



� AUTONUM �	As to the second part of the Complaint relating to a qualification of the 1993 Valuation in accordance with GN9, paragraph 3.2.4 of GN9 provides “If the actuary has any reservations as to the reliability of the data, such explanation or qualification as appropriate should be given”.  Whilst, as stated above I have jurisdiction to investigate maladministration by those concerned with the administration of the Scheme and my jurisdiction extends to matters of professional skill and care, I consider that any alleged breach of GN9 is more appropriately a matter for the Institute or Faculty of Actuaries and, as such, I will be passing a copy of this Determination to them.



INVESTMENT MISMATCH - THE INDEPENDENT TRUSTEE 

� AUTONUM �	The Complainants allege that leaving the Scheme’s assets in cash during the period of the winding up amounted to maladministration.  Both the Administrators and the Trustees have made detailed submissions laying the blame for this on each other.  The situation is very complex but I summarise the salient points below.



� AUTONUM �	Throughout the whole of the relevant period all the assets of the Scheme (ignoring current accounts) were held by the Investment Managers (who are not a party to the Complaint).  As at 5 April 1991 the assets were held in a managed fund.  On 24 April 1991, at the suggestion of Mr E, two of the Other Trustees gave written instructions to the Investment Manager to transfer the Scheme’s assets into its cash fund.  



� AUTONUM �	On 29 April 1993 the Administrators wrote to the Independent Trustee enclosing a draft actuarial valuation stating that:

“As you will see the assets of the Scheme now only just cover the cost of the cash equivalents after the augmentations.  This is mainly due to a change in the basis.  At the time of our original calculations the initial yield was 9%.  This has now reduced to 8.5% and could fall further although gilt yields have increased slightly recently....The Trustees may want to consider ... whether any margin should be included for a possible reduction in yields or the possibility of deferred pensioners not taking up the offer of a transfer value.” 



� AUTONUM �	At paragraph 3.3 of the 1993 Valuation the Administrators, commenting on the bases of calculation of liabilities, stated that:

“It is important to note that each of these bases can change in the future.  The estimate of the cost of the buy-outs is linked to insurance company deferred annuity rates which, in turn, are linked to gilt yields.  The cash equivalent basis is directly linked to gilt yields.  Current gilt yields are low when compared with yields over the past few years and, it is possible that they could fall again although they have been relatively stable over the last 4 months”.  



� AUTONUM �	On 6 July 1993 the Administrators wrote to the Independent Trustee stating that:

“Our basis for calculating cash equivalents is related to yields on long term gilts ... Even if we ignore the effects of ageing (which will increase the figures) the cash equivalents would be expected to increase as a result of the initial yield reducing to 8.0% in August ... If we ... assume that 75% of the deferred pensioners do take cash equivalents a rough estimate of the results would be [a deficit of £111,000 taking into account LPI increases]”.  



� AUTONUM �	On 10 August 1993 the joint administrative receiver wrote to the Independent Trustee stating that:

“I note that all the funds are invested in a cash fund.  If interest rates were to fall sharply and buy-outs became necessary, there could be a shortfall that would give rise to a debt on the employer.  As administrative receiver, I am naturally concerned about this and ask whether the trustees have considered more closely matching the assets to the liabilities?” 



� AUTONUM �	The Administrators were asked to comment on this and in their letter to the Independent Trustee dated 31 August 1993 stated that:

“1.	It is highly unlikely, after any surplus has been used to provide LPI, that there will be any further surplus left to return to the company.  This is further reinforced by the fact that the initial yield, for the purpose of calculating cash equivalents, will be reducing to 7.5% in September.  



2.	At this stage there is no real point in switching the assets from cash to gilts as we anticipate the wind-up to proceed as soon as possible.” 



� AUTONUM �	At least by February 1994 the Administrators were aware of a possible deficit when they included in a schedule of tasks a statement that:

“The actuarial valuation identified a small surplus.  This will have been reduced by the fact that falling interest rates will have resulted in an increase in members’ transfer values”.  



� AUTONUM �	Subsequently in a letter dated 7 October 1994 from the Administrators to the Independent Trustee a deficit of £136,000 was identified.  One of the reasons given by the Administrators was that the level of transfer values had been high during the period November 1993 to March 1994.  They explained that:

“Transfer values take into account current market conditions and are affected by movements in fixed interest investments such as gilts and government stock.  Due to movements in this market in the period November 1993 to March 1994, a higher level of transfer values was paid out”.  



� AUTONUM �	In a letter dated 24 November 1995 to the Administrators the Independent Trustee’s solicitors stated that:

“[My Client] now understands that it would have been possible to hedge against such movements by making investments into a matched portfolio of gilts.  We note that your 1993 valuation made no comments upon this even though the Institute of Actuaries Guidance Note GN9 states (at paragraph 3.1.7) that “The actuary should also comment if it is considered that the investment policy is inappropriate to the form and incidence of the liabilities”.  It would appear that much of the deficit could have been avoided had this advice been give.  Why was it not given? You were managing a closed fund.  What steps did you take when purchasing annuities/arranging transfers to alert the trustees to the significant variance between actual cost and that assumed in the Actuarial Valuation prepared at a broadly similar time?” 



� AUTONUM �	The Administrators responded by letter dated 7 February 1996 that: 

“at no time [have we] undertaken responsibility for managing the funds in this case, and as far as we are aware at no time has there been any intention to continue it as a closed fund.  The intention has always been to wind up.  Your Client is a professional trustee staffed with experts in pensions law and practice.  It offered its services as an independent trustee under the relevant statutory provisions, in the area of winding up.  Upon its appointment it assumed responsibility for managing the investments, keeping these under review, and ensuring appropriate matching.” 



� AUTONUM �	My starting point must be to consider who was responsible for making decisions in respect of the investment of the funds of the Scheme.  Clause 3(b) of the Trust Deed gave the Trustees the responsibility for administering and managing the assets of the Scheme.  Clause 5 gave the Trustees wide powers of investment and includes the power to take and rely upon professional advice (including advice from an actuary).  Clause 6 gave the Trustees the power to delegate any of their powers, subject to the consent of the Company.  The primary responsibility for investment decisions clearly lay with the Trustees (and, after its appointment, the Independent Trustee alone), subject to any proper delegation of that power.  In April 1991 the Trustees exercised their discretion in requiring the transfer of assets to the Investment Managers’ cash fund.  It does not appear that the Independent Trustee gave any consideration to the investment of the Scheme’s assets (or to the delegation of such decisions) between then and the receipt of the draft 1993 Valuation in May 1993.



� AUTONUM �	The minutes of the Trustee meeting of 26 May 1993 record that it was agreed that the “services” of the Investment Managers would be dispensed with and assets transferred to the Administrators’ client account, although there was apparently no discussion as to the nature of the investments themselves.  I understand that the assets were not transferred and remained in the Investment Managers’ cash fund.



� AUTONUM �	The Administrators have submitted that the advice given in the letter of 31 August 1993 was in the context of fending off a potential claim by the joint administrative receiver over any surplus in the Scheme and was expressly caveated with the words “as things stand” - in other words, it was a matter to be kept under review.  The Independent Trustee submitted that the advice in the 31 August 1993 letter overrode any warning given in the 1993 Valuation and that they were entitled to rely on that letter “in the absence of further advice, or the correction of previous erroneous advice” and that “it was [the Administrator’s] duty as Scheme Actuary to give ongoing strategic investment advice in the period after 31st August 1993 and that there was no need for [the Independent Trustee] to make any special arrangement for the provision of such advice”.



� AUTONUM �	I find that the advice given by the Administrators in the letter of 31 August 1993 was not in itself unreasonable in the light of circumstances prevailing at that time and the context in which it was given.  I am assisted in my finding by professional actuarial advice taken in accordance with the power given to me by section 150(6) of the Pension Schemes Act 1993.



� AUTONUM �	I have also considered whether the Trustees had delegated all or any of their investment powers to the Administrators.  Clause 5(c)(2) gave the Trustees the power to take advice, upon such terms as were approved by the Company.  Clause 6(a) allowed the Trustees to delegate any of their powers, subject to the consent of the Company.  In the absence of any clear instruction I find that the Independent Trustee did not, in May 1993 nor in August 1993 or at any other time, properly delegate its powers to make investment decisions to the Administrators nor did the request for advice in August 1993 amount to an “ongoing” request for professional advice on investments from the Administrators but rather a request for specific comment on the letter from the receiver.



� AUTONUM �	The Independent Trustee submitted that it was “precluded from providing professional services such as investment advice to the Scheme”.  The Independent Trustee later submitted that there is a distinction between “strategic” investment advice (the proportion of various classes of assets having regard to scheme liabilities) and “tactical” investment advice (which investments in a particular class should be made).  It submitted that the former automatically falls within the duties of a scheme actuary and thus was the responsibility of the Administrators without any need for delegation or requests for advice from the Independent Trustee.  In support of this the Independent Trustee sought to rely on paragraph 3.1.7 of GN9 which at the relevant time provided:  

“The actuary should also comment if it is considered that the investment policy is inappropriate to the form and incidence of the liabilities.  Where relevant and significant, attention should be drawn to such aspects as concentration of assets, currency mismatching and levels of self-investment.” 



� AUTONUM �	GN9 is expressed to apply to “any actuary responsible for preparing an actuarial report ... when an actuarial report is to be prepared” and the purpose of GN9 is stated to be “to ensure that the reports contain sufficient information to enable the expected future course of a scheme’s ... funding level to be appreciated.” GN9 clearly applies only to the production of actuarial reports and not general duties of an actuary.  Further it only requires the actuary to report whether it thinks the policy is “inappropriate” and not to substitute that with its own policy advice.  The Administrators had identified the potential problem in the 1993 Valuation.  I do not find that the requirements of GN9 are sufficient to shift the ongoing responsibility for investments (“strategic” or “tactical”) from the Independent Trustee to the Administrators in the manner suggested.



� AUTONUM �	The Independent Trustee submitted that it did not profess expertise in actuarial matters and relied on the Administrators in this regard (“strategic” investment advice being, in the opinion of the Independent Trustee, an actuarial matter rather than a trustee matter).  The Independent Trustee claimed that as it was the Administrator’s duty to proffer such advice under GN9 the Independent Trustee was entitled to rely on that duty being performed, in addition to statements in the 1993 Valuation, without making specific requests for such advice.  Whilst I accept that there is a difference between what the Independent Trustee describes as “strategic” and “tactical” investment and that the former is a matter in which an actuary might well have greater expertise than a trustee, Section 6(1)(b) of the Trustee Investment Act 1961 provides that in the exercise of his powers of investment a trustee shall have regard to the “suitability to the trust of investments of the description of investment proposed and of the investment proposed as an investment of that description”.  This indicates that both “strategic” (description of investment) and “tactical” (investment proposed of that description) are, in the absence of arrangements to the contrary, the responsibility of the trustee.  The Independent Trustee had primary responsibility for all investment matters and did not delegate any of that responsibility to the Administrators.  Indeed the Independent Trustee (through Mr E) had immediately prior to its appointment advised on what could only be described as a “strategic” investment to switch the assets to a cash fund and at the meeting on 11 March 1991 had advised that “as the Scheme has short-term liabilities, it should also be investing in short term assets” - a clear reference to “matching” given by a director of the Independent Trustee albeit shortly before the formal appointment as trustee.  



� AUTONUM �	Mr S submitted in a statement to me that he did give consideration to the investment of the Scheme in March 1992 when he discussed it with Mr P which resulted in a letter from Ms B stating:

“I am not sure why you want me to comment on the current growth rate of [the Scheme assets].  The Trustees decided some time ago to take the funds out of shares and put them into a cash fund presumably to avoid the possibility of the value actually decreasing.  If you are not happy with the situation I suggest you take it up with the other Trustees.  As I said before, I do not have any authority regarding the investment or withdrawal of the Scheme’s funds” 



� AUTONUM �	Mr S submitted that he did not consider it necessary to seek specific investment advice during 1992 because he “received assurances from [the Administrators] that they were in the process of finalising the actuarial valuation ... and that the valuation was likely to produce a substantial surplus”.  In support of this he produced an attendance note of a conversation with Ms D on 5 June 1992 where she anticipated a substantial surplus.  He confirmed that at that time he took the view that retention of the cash fund at that time would be prudent and proper measure.  He went on to say that:

“I was not aware of the potential problem of the mismatch of investments or of “matching” as an investment concept during 1992.  I became aware of “matching” as an investment strategy during the early summer of 1993 ... I sought advice from [the Administrators] in August 1993 because I took the view that, given the Administrator’s tripartite role as actuary, consultants and scheme Administrators and their intimate knowledge of the Scheme since its inception, they were best placed to give guidance to [the Independent Trustee] on investment strategy.” 



� AUTONUM �	On requesting clarification as to Mr S’s knowledge of the concept of “matching”, the Independent Trustee’s solicitors confirmed that he became aware of “matching” as an investment concept during in the summer of 1993 in his work for pension schemes other then the Scheme and he was caused to focus on the problem in relation to the Scheme by the letter of 10 August 1993 from the Administrative Receiver.



� AUTONUM �	Documents produced in the course of this investigation raised the issue of “matching” well before 10 August 1993.  If Mr S (or other directors or staff at the Independent Trustee) did not know what it was or how they should go about it then they had a duty to inform themselves and obtain advice.  I do not accept that the Independent Trustee did properly consider investments, the flimsy evidence of the events in March 1992 and June 1992 does not demonstrate a proper consideration of the issue.  The fact that the Independent Trustee was advised that the Scheme was in surplus does not excuse it from its duty to keep the investments under review and maximise the assets for the benefit of the members.



� AUTONUM �	Once aware of the concept, even if no member of staff or director of the Independent Trustee had detailed knowledge, it had an obligation to find out and take appropriate advice.  In Bartlett -v- Barclays Bank Trust Co Ltd [1980] 1 All ER 139 Brightman J referred to the established principle that the duty of a trustee in respect of investments was the duty to take such care as an ordinary prudent man of business would take if he were minded to make an investment for the benefit of other people for whom he felt morally bound to provide.  He considered (at 151a) that the duties of the ordinary man of business extended not just to contenting himself with information received but to go further and “see that he has sufficient information to enable him to make a responsible decision from time to time either to let matters proceed as they are proceeding, or to intervene of he is dissatisfied”.  He also found that a higher duty of care is owed by a professional trustee in respect of exercise of the skill which it professes to have.  He found that the bank had wrongfully and in breach of trust neglected to ensure that it received an adequate flow of information and that “there were enough obvious points at which the bank should have intervened and asked questions”.  I make similar findings in respect of the Independent Trustee.  There were sufficient references to “matching” for it at the very least to have taken further advice.  

 

� AUTONUM �	I find that the Independent Trustee was guilty of maladministration amounting to breach of trust in failing to properly consider the investments of the Scheme and in failing in to making proper arrangements for the receipt of investment advice.  I consider below whether this has caused the Complainants any injustice.



� AUTONUM �	The Independent Trustee also submitted that as it was not authorised under the Financial Services Act 1986 (FSA) to make investment decisions, and the Administrators were, the Administrators should be taken to have been delegated the investment powers under the Scheme.  It was the Independent Trustee’s responsibility to ensure that a properly authorised person had been properly appointed and cannot rely on its own lack of authority under the FSA to avoid that responsibility.  I am not the appropriate person to investigate whether the Independent Trustee acted at any time in breach of the FSA and make no findings in that regard.  This matter will be brought to the attention of the appropriate authorities.



INVESTMENT MISMATCH - THE ADMINISTRATORS

� AUTONUM �	The fact that I have found the Independent Trustee responsible for taking proper investment advice and making investment decisions (or properly delegating them) does not mean that the Administrators had no duties at all in respect of the funding position of the Scheme.  The Administrators were aware of the potential problem of the mismatching of investments and expressly drew attention to it in correspondence and in paragraph 3.3 of the 1993 Valuation.  By letter dated 15 September 1993 the Administrators informed the Independent Trustee that they were experiencing problems reconciling GMPs which would delay the winding-up by “at least three to four weeks”.  Accordingly, at that date they might sensibly have taken it upon themselves to review the 31 August 1993 advice which was based on the winding-up happening quickly.  



� AUTONUM �	The Administrators submitted that as it had no express obligation to provide ongoing advice, it had no duty to revisit the 31 August 1993 advice.  That letter was very specific that the advice was given on the assumption that the winding up of the Scheme would soon be completed.  Very shortly afterwards the Administrators became aware that this was no longer the case.  I find that the Administrators did have a responsibility at least to mention to the Independent Trustee that the 31 August 1993 advice might no longer be valid as the winding up was to take longer than anticipated and further advice might properly be taken by the Independent Trustee.  This failure amounts to maladministration.  However, it would be inconsistent with my finding that the primary obligation in respect of investments lay with the Independent Trustee to find that the maladministration of the Administrators has caused injustice to the Complainants.  



TRANSFER VALUES

� AUTONUM �	The Administrators were responsible for calculating and paying transfer values and should, as they were undertaking that exercise, have had their own warnings as to the potential problem with the gilts market at the forefront of their minds.  I was supplied with details of all transfer values including the dates on which they were paid out of the Scheme.  I took professional advice on this issue and am advised that:

“having regard to the earlier references in [the Administrators’] advice to the link between the solvency of the scheme and gilt yields and to the fact that, as Administrators, [the Administrators] should have been aware of the amounts of transfer payments out week by week, [the Administrators] should have drawn to the trustees’ attention the fact that the continued payment of transfer values might prejudice the interests of the remaining scheme members ... in my view it would not be unreasonable to expect that such advice should have been given in mid-December 1993 ... at that time, the relevant gilt yield had fallen a further ½% (to 7%), after having been a full percentage point less than the rate adopted for the purpose of the [1993 Valuation] (8½%) for a period of three months.” 



� AUTONUM �	In these circumstances I have no difficulty in finding the Administrators guilty of maladministration in failing to alert the Trustees of the worsening funding position of the Scheme because of the effect the movements in gilt yields and the large number of cash equivalent transfer values being paid.  Whilst the Administrators had on a number of previous occasions warned the Independent Trustee of the theoretical possibility of funding difficulties because of the discrepancy between the basis of calculation of transfer values and the basis of valuation of liabilities in the 1993 Valuation, when this became a reality the Administrators for some reason failed to inform the Independent Trustee.  Information provided by the Administrators shows that transfer values totalling £1,298,836 were paid out in the period from October 1993 in respect of liabilities which had been valued at £970,781 in the 1993 Valuation.  I consider below whether this has caused the Complainants injustice.



ENHANCED TRANSFER VALUE

� AUTONUM �	Mr PM was a deferred member of the Scheme.  On 16 June 1992 Mr PM’s solicitors wrote to the Independent Trustee referring to a telephone conversation confirming that preliminary figures for the actuarial valuation had been received and “In order to avoid the need for injunctive proceedings, please may we have your formal undertaking that no distribution will be made without adequate prior notice being given to us”.  Some time between 28 March and 26 June 1992 the Independent Trustee took independent legal advice on the threat of injunctive proceedings.  That advice has not been produced to me.  



� AUTONUM �	On 1 July 1992 Mr PM wrote to Mr P.  He referred to an “Agreement regarding my pension enhancement” which had been proposed to him by solicitors on behalf of the Company and “reluctantly accepted” on his behalf in 1990.  He went on to state:

“With regard to the pension fund I as a subscriber, and Chief Executive for eleven years, wish to know that any surplus is distributed equitably amongst the people who were former employees (including myself) which is quite outside the above special arrangement ... Naturally I am not going to let this matter rest until the Agreement has been honoured and this is putting it mildly.” 



	He also referred to a telephone conversation with Mr P after a Trustees’ meeting where Mr P allegedly said to him “The Trustees have agreed it as a prior claim”.   



� AUTONUM �	On 13 October 1992 the Administrators wrote to the Independent Trustee enclosing an actuarial valuation of the Scheme as at 30 September 1992.  It included benefits for Mr PM based on 1/30th accrual and valued them at £129,000 if his NRD was 65 and £182,000 if it was 60.  



� AUTONUM �	On 14 October 1992 the Trustees met with Ms D (representing the Administrators).  The notes of that meeting produced by Mr S record that:

“[Mr PM’s] benefit entitlement was considered.  [Mr P] confirmed that when [Mr PM] had left the Company, it was agreed that he would have his entitlement enhanced so that he would be in no worse a position had he stayed on to age 60.  It was agreed that his pension should be based on a doubling of his accrual rate (i.e. from 1/60ths to 1/30ths) and that his pension should be drawable at age 60 ... It was noted the overall liability for the Scheme would be increased by approximately 32%.  This had been quantified at £53,000.” 



� AUTONUM �	On 15 October 1992 the Independent Trustee wrote to Mr PM’s solicitors confirming that:

“... the Trustees agreed in principle at their meeting on 14 October to augment the pension entitlement of [Mr PM] under the Scheme out of the surplus assets.  His entitlement will therefore be calculated on the basis of an accrual rate of 1/30th of Final Pensionable Earnings for each year of his Pensionable Service and on the basis that his Normal Retirement Date will be age 60, rather than 65.  



The Actuary has calculated that the current value of [Mr PM’s] deferred pension based on an accrual rate of 1/30th is £129,000.  The additional cost to the Scheme based on pension entitlement at age 60 has been estimated at £53,000.” 



� AUTONUM �	Mr S submitted that he again discussed the funding implications with Ms D on 6 November 1992 and that “during that conversation she reiterated her view that there would be no risk to the Scheme (and, hence, to other members’ entitlements) by our implementing the agreed enhancement for [Mr PM]”.  Mr S’s attendance note of that conversation records:

“Speaking to [Ms D] when I told her that I had had a letter from [Mr PM].  I said that he wanted calculations within one month.  She thought that this would not present any difficulties.  I told her that he was thinking about early retirement in January at the age of 55.  It was agreed that I would send her a copy of his letter.” 



	The attendance note is silent on an important issue which Mr S (some 6 years later) clearly recalls discussing “quite independently of the attendance note”.



� AUTONUM �	The Trustees met on 26 May 1993 with representatives of the Administrators.  Notes of that meeting state that Mr PM’s transfer value should be paid as soon as possible and that:

“In the event of less surplus being available for distribution, [Mr PM’s] enhanced entitlement should be adjusted in line with the adjustments which would be applicable to all other Members of the Scheme.” 



� AUTONUM �	On 17 September 1993 a transfer payment was made in respect of Mr PM of £141,481.33 which represented his cash equivalent in excess of GMP based on a retirement age of 65.  I understand that Mr PM was dissatisfied with that sum and entered into direct correspondence with the Administrators.  It appears that Mr PM queried the calculation of his payment based on a retirement age of 65, and not 60 as previously indicated.  On 29 September 1993 Mr PM wrote two letters to the Administrators.  The second claims that Mr PM accepted the £141.481.33 as an “on account payment” and that he had previously “been offered by the Trustees, with no conditions attached, in excess of £200,000 and this was accepted by me.  This is a binding contract and has to be honoured”.



� AUTONUM �	On 5 October 1993 the Administrators wrote to the Independent Trustee that:

“As we have discussed, it is inevitable that [Mr PM] will immediately reply that he was promised £200,839.  We can of course explain that this figure was based on a Normal Retirement Age of 60, not 65, however I think that consideration should be given to the fact that detailed discussion on this point will highlight the fact that the equalisation of benefits has not been fully addressed. 



In our telephone conversation you asked for a copy of the covering letter sent to [Mr PM] with the last transfer value quotation, as this would have explained about the cash equivalent being paid now and perhaps some surplus to follow.  Unfortunately the standard letter was not issued in this case.  This came about due to [Mr PM’s] specific request that he wanted the matter dealt with quickly, that he was not interested in an early retirement quotation, and that all figures and discharge forms be faxed to him.” 



� AUTONUM �	The Administrators wrote to Mr PM on 13 October 1993 (although the letter was drafted by the Independent Trustee) stating that at the time he had been given an original quotation the Trustees had been intending calculating benefits based on 60 but:

“additional scheme liabilities subsequently came to light and the Trustees in exercise of their discretionary power therefore decided to change the basis of augmentation, it being now proposed to augment the cash equivalents by the ratio of assets to total liabilities”.  



� AUTONUM �	On 19 October 1993 the Administrators wrote to the Independent Trustee referring to telephone conversations of the previous day (no notes of those calls have been produced).  The letter confirmed that Mr PM’s revised cash equivalent, based on NRD of 60, was £221,559 including £10,726.10 protected rights.  He also confirmed that “If the Trustees do decide that your letter of 15 October 1992 is binding and that [Mr PM’s] benefits shall be based on a NRA of 60, there is an additional liability in excess of the GMP of £69,351.57/As I advised, [Mr PM] is awaiting a reply on this point and is threatening to sue the Trustees”.  



� AUTONUM �	On 20 October 1993 the Independent Trustee wrote to the Administrators confirming that:

“... [the Trustees] are all agreed that [Mr PM’s] entitlement under the Scheme should be based on a normal retirement age of 60 in accordance with the Trustees’ original decision in that respect and the promise which was made to [Mr PM] when he left the Company”.  



� AUTONUM �	On 29 October 1993, following a request to check the transfer value, the Administrators wrote to the Independent Trustee confirming it should be £220,578.  The letter stated “In order to comply with statutory requirements and trust obligations, no further adjustment of the transfer value is possible”.  



� AUTONUM �	It appears that the Independent Trustee subsequently requested that the Administrators delay payment of the transfer as, on 19 November 1993, the Administrators wrote to the Independent Trustee as follows:-

“I appreciate the point you make that you would wish to defer the additional payment until the Receivers have responded to your latest enquiries.  However, the additional payment of £66,563.14 is in fact part of [Mr PM’s] cash equivalent since it represents the capital value of benefits promised to him....the additional payment does not represent a distribution of surplus” 



� AUTONUM �	On 22 November 1993 the Administrators wrote to Mr PM confirming that “The Trustees have now informed me that they have exercised their discretionary powers to augment your benefits on the basis that normal retirement benefits would be payable at age 60 as opposed to age 65.”



� AUTONUM �	I understand that an additional transfer payment of £66,563.14 in respect of Mr PM was made on 14 December 1993.  The total sums transferred amounted to £220,578 including GMP.  The 1993 Valuation had been based on liabilities in respect of Mr PM of only £120,315.  The Independent Trustee submitted that the Administrators should have informed it of the effect Mr PM’s augmentation would have on the funding position of the Scheme and that any cash equivalent might have been reduced pursuant to Regulation 4 of the Occupational Pension Schemes (Transfer Values) Regulations 1985 or at least applied to the OPB for authorisation to delay payment under section 99 of the Pension Schemes Act 1993.  



� AUTONUM �	The Administrators submitted that the Trustees failed to consider the winding up priorities when authorising an augmentation of over £100,000 on Mr PM’s transfer value and that as the 1993 Valuation had indicated a surplus on a buy-out basis of £78,000 the Trustees had acted improperly in authorising the transfer.



� AUTONUM �	Clause 17(d) of the Deed allowed the Trustees to pay transfer values of such sum as they deemed appropriate, with the advice of the actuary.  On 15 October 1992 the Trustees offered Mr PM benefits based on retirement at age 60 at a time after the Scheme had commenced winding-up but before the 1993 Deed was executed.  The revised preliminary valuation referred to in paragraph 21 above did take account of Mr PM’s enhanced accrual of 1/30th and retirement age of 60.  The Trustees, on receipt of the draft 1993 Valuation reconsidered this and in May 1993 decided only to make a transfer payment based on retirement at age 65.  However, it appears from the correspondence that I have seen that because of pressure from Mr PM, and possibly from his legal advisers, the Trustees decided to honour the offer made on 15 October 1992 (despite the letter clearly referring to an agreement in “principle” to pay the augmentation “out of surplus assets”).  On 20 October 1993 they instructed the Administrators to calculate Mr PM’s transfer on that basis and on 22 November 1993 (by telephone) instructed the Administrators to write to Mr PM confirming this.  There is no evidence that in November 1993 when the second instalment was authorised the Independent Trustee asked for actuarial advice from the Administrators as to the basis of the transfer value (although they did in the 20 October 1993 letter request that the calculation itself be checked).  This was in breach of Clause 17(d).



� AUTONUM �	The Independent Trustee argued that as the second payment was made on 14 December 1993 it should be considered under the terms of the 1993 Deed and would not therefore have required actuarial advice.  The Trustees’ decision was made before 30 November 1993 and the Administrators was authorised to make the payment on 22 November 1993.  The fact that it took the Administrators 3 weeks to effect the payment is not relevant and the payment should be considered to have been made on the date it was authorised and therefore considered in accordance with terms of the Deed.



� AUTONUM �	The Independent Trustee claimed that they relied upon the Administrator’s valuation report dated 10 June 1993 when agreeing Mr PM’s additional transfer payment.  It argued that, as the report showed a surplus on a cash equivalent basis of £457,000 and Mr PM’s benefits were calculated on a cash equivalent basis, it is that surplus which should be taken into account.  However, it was when they were considering the draft of that report that the Trustees had decided to calculate benefits based on NRD of 65 (not 60) so it is difficult to see how the Independent Trustee could properly rely on the same report then to award benefits to one member based on NRD of 60.  The Independent Trustee submitted that “at no stage did [the Administrators] indicate that the augmented payment was inappropriate or that there was any danger of exceeding the available surplus”.  This does not absolve the Independent Trustee of responsibility.



� AUTONUM �	The Independent Trustee’s solicitors submitted that “each of the Trustees understood and believed that there was a surplus in the Scheme sufficient to fund the enhancement to [Mr PM’s] transfer value and they would not otherwise have agreed to make the enhanced payment”.  They also submitted that the “each of the Trustees was anxious to avoid a lengthy legal wrangle - he had made it perfectly plain that he would sue the Trustees if he did not receive what he considered to be due to him”.  There is little evidential support that the Trustees made any attempt to enquire as to the level of surplus at the time the second payment was authorised (and indeed in May 1993 a decision had been made on grounds of cost to retain NRD of 65 for all members) and the threat of legal action had been made back in July 1992.  There is no evidence that the Trustees considered or took external legal advice on the likelihood of Mr PM successfully enforcing the terms of the 15 October 1992 letter.  There is no evidence they sought to negotiate with him and no evidence they considered or took advice on the strength of any legal claim he might have.



� AUTONUM �	I find that the Trustees acted in breach of trust in failing to take actuarial advice prior to authorising the second tranche of Mr PM’s transfer payment on 22 November 1993.  They were was also in breach of their duty to be fair as between beneficiaries in awarding one member augmented benefits.  They were in breach of trust in authorising the payment to be made.  These all amount to maladministration on the part of the Trustees.  I consider below the extent to which this has caused injustice to the Complainants.



� AUTONUM �	Turning to the role of the Administrators, they were authorised by the Independent Trustee to calculate and pay a transfer value which gave one Scheme member benefits which, according to their own submissions, cost the Scheme more than the surplus identified by them in the 1993 Valuation.  There is no evidence that, following receipt of the 20 October 1993 letter or the 22 November 1993 telephone call, the Administrators took any steps to warn the Independent Trustee that the payment of the additional sum in respect of Mr PM, in combination with the other transfer payments and market conditions as described above, would cause the Scheme to go into deficit.  Whilst the Independent Trustee had primary responsibility for the authorisation of the transfer the Administrators should have been aware of the full picture and should have warned the Independent Trustee.  I find the Administrators guilty of maladministration in this regard although in view of the evidence the Independent Trustee has put forward, that at the time of payment it felt so under pressure from Mr PM’s threat of legal proceedings, it is difficult for me to find that even had the Administrators warned the Trustees they would have taken any different action.  



CONCLUSIONS

� AUTONUM �	I have made the following findings of maladministration:

	(a)	The Administrators omitted the liabilities for three pensioners (paragraph 31).

	(b)	The Independent Trustee was in breach of its duties in respect of investments (paragraph 57).

	(c)	The Administrators failed to warn the Independent Trustee that the opinion they gave on investments in the 31 August 1993 letter should be reviewed (paragraph 60).

	(d)	The Administrators calculated and paid transfer values at their full level despite the deteriorating funding position of the Scheme (paragraph 62).

	(e)	The Trustees wrongly authorised the payment of the second tranche of Mr PM’s transfer value (paragraph 84).

	(f)	The Administrators failed to warn the Trustees that there might be insufficient surplus to pay the second tranche of Mr PM’s benefits (paragraph 85).



  � AUTONUM �	The Other Trustees do appear to have been directly involved in the decision to pay the second tranche of Mr PM’s transfer value.  However, they could not have been responsible for the exercise (or failure to exercise) discretionary powers by the Independent Trustee, and in other matters they quite properly relied on the Independent Trustee and Administrators to fulfil their professional obligations.  I am satisfied that they have acted honestly and reasonably throughout and ought fairly to be excused any liability (cp section 61 of the Trustee Act 1925).  I therefore make no directions against any of the Other Trustees.



� AUTONUM �	The “missing pensioners” have not caused any direct loss to the Scheme, although had they been identified earlier the Independent Trustee might have been more cautious in its conduct of the winding up.  Had the liabilities of £121,000 been included then the 1993 Valuation would still have shown a surplus in excess of £336,000 on a cash equivalent basis.  I cannot find that this would have made any difference to the manner in which the Independent Trustee went about its duties although it may well have made a difference to the calculation and payment of cash equivalent transfer values by the Administrators and led to the problems being identified earlier in the winding up process.



� AUTONUM �	The Independent Trustee has claimed that it cannot be held liable for any acts of maladministration causing loss to the Scheme as it is protected by the exoneration in clause 6 and clause 9 (except where the loss is by reason of “wilful and individual fraud or default on the part of the trustee”).  Clause 6 relates only to losses caused by the actions of delegates and is not relevant.  The matters in which I have found the Independent Trustee to be at fault are failure properly to exercise or delegate investment powers and failure to take proper advice and consider other beneficiaries in wrongly awarding Mr PM an enhanced transfer value.



� AUTONUM �	In principle, the Independent Trustee, even though a paid professional, may seek to rely on the exoneration in clause 9 of the Deed.  The clause should be restrictively but fairly construed according to the natural meaning of the words (Bogg & others -v- Raper & others Times 22 April 1998 ).  I consider that the clause should be construed as not excluding liability for “wilful and individual fraud” or “wilful and individual default”, ie I reject the submission that it can be construed as excluding liability for default simpliciter, since this would not, in my view, be a reasonable reading or understanding of the clauses.  The Court of Appeal considered the extent to which a trustee can rely on an exemption clause in Armitage -v- Nurse [1997] 2 All ER 705.  In that case the court considered a clause which exonerated the trustee from liability save where it was caused by “his own actual fraud”.  Millett LJ stated (at pp710-711) that fraud equated with “dishonesty” and that:

“If he acts in a way which he does not honestly believe is in their interests then he is acting dishonestly.  It does not matter whether he stands or thinks he stands to gain personally from his actions ... [the clause] exempts the trustee from liability for loss or damage no matter how indolent, imprudent, lacking in diligence, negligent or wilful he may have been, so long as he has not acted dishonestly”.  



	The other lords justices agreed without additional observations.



� AUTONUM �	The Court of Appeal in Armitage also considered the meaning of “wilful default” and concluded that a trustee who “consciously takes a risk that loss will result , or is recklessly indifferent whether it will or not” (ibid p712).



� AUTONUM �	The question is whether the Independent Trustee knew that it was in breach of its duties in respect to investments and approval of Mr PM’s transfer value or was recklessly indifferent.  The Independent Trustee is a professional trustee holding itself out as being experienced in winding-up pension schemes.  As such it is not precluded from relying on the exoneration clause but must be judged as a professional.  This was considered by Brightman J in Bartlett -v- Barclays Bank Trust Corporation Ltd [1980] 1 All ER 139 at p152 where he held that:

“I am of the opinion that a higher duty of care is plainly due from someone like a trust corporation who carries on a specialised business of trust management ... a professional corporate trustee is liable for breach of trust if loss is caused to the trust fund because it neglects to exercise the special care and skill which it professes to have.” 



� AUTONUM �	I cannot find that the Independent Trustee deliberately failed in its duties or was conscious that it was acting in breach of trust and committing maladministration nor can I find that it was so acting for personal gain.  Was the Independent Trustee “recklessly indifferent”?  In respect of the failure properly to exercise the powers of investment or properly to delegate them I find as a matter of fact that the Independent Trustee was recklessly indifferent.  From June 1991 until May 1993 it did not properly consider the investments and, having taken advice in August 1993, failed to follow it up.  As a professional trustee the Independent Trustee has no acceptable excuse for failing to undertake its duties properly or at all or for closing its eyes to the problem of the mismatch of investments despite warnings.  As a professional trustee the Independent Trustee ought at the very least to have been aware of its basic responsibilities in respect of investment and of the express terms of the Deed.  The failure to review the investments of the Scheme was something which a reasonably prudent professional trustee would have been aware would place the Scheme at risk of funding problems.  The Independent Trustee failed to give proper thought to that risk and that failure amounts to reckless indifference.  Similarly, in respect of the payment to Mr PM, it authorised the augmentation without giving any consideration to the provisions of the Deed or to the other beneficiaries.  A reasonably prudent professional trustee would be aware that paying an enhanced transfer in respect of one member whilst the Scheme was being wound-up might well put other benefits at risk.  The Independent Trustee failed to give any thought to that risk and thus acted with reckless indifference. Clause 9 also exonerates trustees for the “failure, depreciation or loss” of any investment made in good faith. The loss in this case was not caused by the “failure, depreciation or loss” of an investment (there having been no suggestion that the Investment Manager failed to produce a reasonable return) but the failure of the Independent Trustee to fulfil its duties as to investment. That part of clause 9 is not therefore relevant. The Independent Trustee cannot rely on clause 9 to exonerate it from liability.



� AUTONUM �	Any directions I make ought to result in the funds of the Scheme being restored to the level they should have been had none of the acts and omissions of maladministration listed above taken place.  As it is, those deferred members who elected to transfer out of the Scheme in 1993 received 100% of their cash equivalents and those deferred members who chose to remain are to suffer a substantial reduction.  It is right that those deferred members should (as far as is possible) also receive 100% of their entitlement.  The first direction must therefore be that the Independent Trustee restore the second tranche of Mr PM’s transfer payment.



� AUTONUM �	The other losses to the Scheme are more complex as they were caused by a combination of factors.  Had the Administrators not “lost” three pensioners (Paragraph 86(a)) and had they fulfilled their obligations in respect of the calculation and payment of transfer values (paragraph 86(d)) then all transfer payments might well have been abated.  Similarly had the investments been matched to the liabilities then the position might have been very different.  I have considered how to apportion this loss between the Independent Trustee and the Administrators.  The Administrators have requested that I take into account the fact that they claim to be owed money from the Scheme for unpaid fees and that, up until my provisional Determination, the Independent Trustee was reimbursing its own expenses of my investigation from the Scheme whereas the Administrators were not.  Further, the Independent Trustee has caused the Administrators to incur additional costs as, for the first part of my investigation despite the clear risk of conflict, it was represented by the same firm of solicitors as the Other Trustees (and the same firm was also assisting the Complainants).  I do have wide powers of direction but do not consider it appropriate to exercise them to award any element of costs to the Administrators. In any event, I have no evidence that any of the costs and expenses of the Independent Trustee taken from the Scheme were in any way improper.

	

� AUTONUM �	I find that a no reasonable professional trustee would after receipt of the draft 1993 Valuation in April 1993 have reviewed the investment position of the Scheme, taken what advice it deemed necessary and decided to invest in gilts matched to the liabilities.  The loss to the Scheme due to mismatching (ie the difference in investment return between the actual return and the return on the Investment Managers Fixed Interest Fund) should be calculated from 1 May 1993 to date (I refer to this figure as X).  My finding that in August 1993 the advice of the Administrators as to investments was not incorrect does not contradict this finding.  The Independent Trustee’s investment duties and that advice are separate matters.  However, to require the Independent Trustee simply to pay X into the Scheme would ignore the responsibility of the Administrators.



� AUTONUM �	Had the Administrators warned the Independent Trustees of the deteriorating funding position in mid December 1993 then I find that it is likely that steps would have been taken to abate (or even suspend) the payment of transfer values.  Cash equivalents were paid out after that date which (on current figures), on the information available, should only have been paid at 75% (in excess of GMP).  The loss attributable to the Administrators can therefore be assessed at 25% of the total cash equivalents in excess of GMP paid out on or after 15 December 1993 (plus notional investment return on the Investment Managers Fixed Interest Fund from the date of each transfer payment to the date payment is made to the Scheme).  I refer to this sum below as Y.  The responsibility for any residual loss lies with the Independent Trustee up to a maximum of X.  

 

DIRECTIONS

� AUTONUM �	Within 28 days the Independent Trustee shall pay into the Scheme the sum which £66,563.14 would (on the date of payment) represent had it been invested in the Investment Manager’s Fixed Interest Fund on 14 December 1993.



� AUTONUM �	Within 28 days the Administrators shall calculate and pay the sum Y (calculated in accordance with paragraph 97).



� AUTONUM �	Within 28 days the Independent Trustee shall ascertain from the Investment Manager the sum which represents the value to the date hereof of the assets of the Scheme had all those assets held by the Investment Manager on 1 May 1993 on that date been transferred to the Investment Manager’s Fixed Interest Fund [X].  Within 14 days thereafter the Independent Trustee shall pay to the Scheme the sum (if any) which is the difference between and X and Y.













DR JULIAN FARRAND

Pensions Ombudsman



22 April 1999
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