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About us

The Pensions Ombudsman

The Pensions Ombudsman'’s office investigates and determines complaints and disputes
concerning occupational and personal pension schemes. The Pensions Ombudsman and Deputy
Pensions Ombudsman are appointed by the Secretary of State for Work and Pensions. They act
independently and impartially and their decisions are final and binding (subject to appeal to the
courts on a point of law) and enforceable in the courts. The establishing legislation is Part X of
the Pension Schemes Act 1993.

The Pension Protection Fund Ombudsman

The present holders of the posts of Pensions Ombudsman and Deputy Pensions Ombudsman
have also been appointed Pension Protection Fund Ombudsman (PPFO) and Deputy PPFO.

In this capacity they deal with complaints and “reviewable matters” connected with the Pension
Protection Fund (a statutory corporation) and appeals against decisions of the Financial Assistance
Scheme (operated by the Department for Work and Pensions (DWP)). The PPFO’s functions
are carried out by staff of the Pensions Ombudsman'’s office. The establishing legislation is
sections 209 to 218 of the Pensions Act 2004.

Funding

The joint office is funded by grant-in-aid paid by DWP The grant-in-aid is substantially recovered
from the general levy on pension schemes that is invoiced and collected by the Pensions
Regulator. The levy is set by and owed to the Secretary of State for Work and Pensions.

In round terms in 2008/09 the office received £2.5 million grant-in-aid, incurred net expenditure
of £2.8 million and had net liabilities at 31 March 2009 of approximately £1 18,000. Full details
are in the accounts.
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Introduction

This is my second annual report as Pensions Ombudsman and Ombudsman for the Pension
Protection Fund, and the first to cover a full year in office (I took up the joint posts roughly midway
through 2007/08).

Without doubt the year under report has been a good year. We have effectively disposed of the
office’s long-standing backlog and have substantially met our other targets for the year. It may be
traditional to thank staff at the end of forewords such as this, but if so | am determinedly breaking
with that tradition. The office as a whole has put in a performance that we should be proud of —
and | am grateful to the whole team for their considerable efforts.

More later of what happened during the year. First let me mention some things that, possibly
contrary to outsiders’ expectations, have not happened.

In my last report | summarised our business plan for 2008/09 and the key risks to meeting our
objectives. In the business plan for the year we had said that there was a risk that unexpected events
in the wider pensions landscape could dramatically affect workload. We thought there was a very low
probability of any such events.

Well, as Niels Bohr said, “prediction is very difficult, especially when it's about the future”. And so
events of apparently very low probability happened. Banks fell, or were rescued as they teetered;
entire countries headed towards bankruptcy; the markets plummeted, and pension funds suffered.

But in fact none of those things affected us in the year, and so we were right about our workload.
Actually, there is only a very indirect connection between the number of complaints that come to
us and the general financial well-being of pension funds. Falling values or weaker solvency levels are
not, on their own, subjects for complaint to my office. That said, there may be consequences for
complaint numbers in future years. It is possible that, as with Warren Buffett's naked swimmers —
visible when the tide goes out — declining markets may expose administrative problems that would
not otherwise have been seen. Regulation is designed to limit the risk of such failures on the larger
scale but, to the extent that potential sources of complaint lurk under the water, it may be some
time before they are apparent.

A more probable effect on our future workload may be from people taking stock of their pensions in
straitened times and identifying possible issues that might otherwise have gone unnoticed — or from
pension problems associated with redundancy and early retirement or schemes winding up. But there
would be a time lag before complaints of that sort reached us and it is unlikely that, if and when
they do, we will with any confidence be able to attribute them to present economic circumstances.

However, as world markets quaked there was a local tremor that might have brought about
a significant increase in enquiries, if not actual complaints. It was reported that there had been
substantial overpayments to about 100,000 public sector pensioners going back many years.

| understand that most if not all of the schemes involved are not attempting to recover the
overpayments, but they are putting future payments on the correct (lower) footing.

We made sure that lines of communication were open between us and the schemes'’
representatives. We saw what they proposed to tell the affected pensioners and we liaised

with the Pensions Advisory Service (TPAS) so that concerned scheme members would get a
consistent response and so as to reduce the risk of us being swamped by mere worries rather than
potentially justifiable grievances. That the overpayments will not be recovered means that only a
tiny fraction of the pensioners will have cause for a potentially successful complaint. Some, though,
may have entered into unavoidable commitments on the expectation of a particular future income
level. So we may yet see complaints about reduced future pensions — particularly if the schemes
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themselves too aggressively assert that there are no circumstances in which there can be any
liability connected to future payments.

So, from what we did not have to deal with, to what we did. Amongst the objectives set at the
beginning of the year and achieved during it were the long overdue redesign of our website, a
process review (mentioned briefly below) and the reawakening of an industry liaison group. The last
was one aspect of our efforts to maintain good relationships with our partners and stakeholders.

One of those partners is the Pensions Advisory Service, which was itself subject to a review of
its role during the year. Changes may result from that review with knock-on effects on our own
workload, but that will be a subject for future reports.

Another significant partner is the Department for Work and Pensions, our sponsor department.
| am pleased to say that we have strong and cordial relationships with them and | would like to
express my thanks to members of the team there for their contribution to maintaining those
good relationships.

The major success of the year was that the number of Pensions Ombudsman cases more than a
year old (our rough measure of what constitutes “backlog”) fell from 450 at the start of the year
to 46 at the year end. This was all the more pleasing because some of our oldest cases were
also some of our most complex, that being one of the reasons for their age in the first place.
The Pensions Ombudsman casework review (see section 2.1) gives the full story.

One of the factors contributing to the reduction was that we reviewed the way that we were
dealing with cases and made changes intended, amongst other things, to speed the process. A
change that had an immediate effect is that we have simplified and shortened the style of formal
determinations. We wanted to make them as intelligible and accessible as possible (a difficult
balancing act when below the tightrope is a canyon roamed by hungry lawyers and potentially
critical judges). A welcome side product for us is that the mechanical part of the process (typing,
reviewing and checking) is reduced, so we can be quicker than before.

As to the substance of the cases, though it might make a better story if there were underlying
issues of wider significance, in truth there were not. | often note how difficult and dangerous it
would be to reach conclusions about the pensions industry as a whole based on our small and
skewed sample of unhappy scheme members. Perhaps the most that we can say is that in an
industry with perhaps half the UK population as its consumers, things are bound to go wrong
from time to time.

If anything, it is surprising how few complaints apparently need to be dealt with by us. | hope,
but cannot be certain, that the relatively low numbers are evidence of effective and fair complaint
handling at an earlier stage: a suitable topic for a short study, perhaps.

But in fact | am quite happy to have nothing very interesting to say about wider pensions issues
emerging from our cases. What matters to us is that we play our proper part in ensuring

that redress is available where it is justified and in providing finality where it is not, whether a
complaint concerns hundreds of pounds or hundreds of thousands. | am delighted that we have
been able to do that so effectively this year.

Tony King
Pensions Ombudsman

/ Pension Protection Fund Ombudsman
29 June 2009
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Employment-related issue

The complaint

Mr Q complained that his employer had deliberately terminated his contract on the
grounds of gross misconduct rather than incapacity in order to avoid the cost of an

early retirement pension. He also complained that the administrator, in accepting his
employer's reasons for the termination of his contract, had failed to look into the matter
adequately.

Mr Q was suspended following allegations concerning his conduct. While investigations
were being carried out, Mr Q became depressed. During the same period, negotiations
were conducted between Mr Q and his employer as to the possible termination of his
contract on mutually acceptable terms. At the same time, Mr Q suggested that he was
unfit to work and so was entitled to an early retirement pension. Settlement negotiations
broke down and more serious allegations came to light. The employer conducted a
disciplinary hearing, as a result of which Mr Q was dismissed.

Conclusion
The complaint was not upheld.

The Deputy Pensions Ombudsman recognised that there were clear questions of

pure employment law with which he would not become involved. However, Mr Q’s
complaint was that he was being denied an ill-health pension, which was a matter
proper to him. It was found that the decision of the employer (in deciding to go down
the disciplinary route rather than the ill health route in order to bring matters to a
head) was not perverse. The possible cost of an ill-health pension was not an irrelevant
consideration for the employer and it was noteworthy that disciplinary proceedings had
commenced before Mr Q’s health had deteriorated.

There was no basis for saying that the administrator had acted inappropriately.



Appeals to the Courts
Appeals

Determinations made by the Pensions Ombudsman or the Deputy Pensions Ombudsman are
subject to appeal to the High Court (England and Wales), Court of Appeal (Northern Ireland)
or Court of Session (Scotland).

The Pensions Ombudsman is not automatically a party to an appeal. (It is a minor irritation
that the appellant party frequently joins us in error and we then have to spend time putting
matters straight.)

The first two postholders generally, if slightly reluctantly, participated in appeals — applying to be
joined where not already so and then being represented, technically to assist the Court but often
in substance defending the original determination. This was acknowledged to be procedurally
odd. In the Courts, the judge in a case would not be a party to an appeal to a higher court
against the judge’s decision. | have adopted the same stance as my predecessor, which is that |
will not generally participate, whilst recognising that this may leave a complainant who is on the
receiving end of an appeal in an uncomfortable position, and that future participation may be
necessary where an issue arises that is relevant to the way we work.

We are occasionally asked for data, such as: the proportion of cases that have been appealed;
whether appeals are more commonly from disappointed complainants or respondents; and
who wins, and how frequently. These are not statistics that we keep, essentially because they
would not be meaningful. Naturally, we prefer our determinations to be regarded as “right”.

So, broadly, we hope for not too many appeals — or not too many successful ones, anyway. But
in almost every case, at least one party will view the outcome as unsatisfactory and probably
wrong. Whether that party appeals will depend on a wide range of factors: the degree of their
conviction; the direct financial consequence of the determination; precedent for other similar
cases; or the depth of the party’s pockets — to list just a few.

To further confound hopeful statisticians, if a party does appeal, it is not always clear whether
they have won (in the sense of getting the outcome they wanted), or indeed the extent to
which the original determination should be regarded as having contained an avoidable error of
law. A case that reaches the Pensions Ombudsman and then goes to appeal is not likely to be
straightforward — otherwise it could have been resolved earlier. And our decision to watch from
the sidelines sometimes leaves us not quite clear about what happened on the pitch. For all
these reasons and more, when the Courts disagree with us there may or may not be lessons to
be learned — whether for us or for the industry and pensions lawyers.

We can perhaps be forgiven for sometimes being puzzled by outcomes. For example, in

Lyn Jones v Calderdale MBC, summarised below, the judge, dealing with the determination
that Calderdale had reached a rational decision, said that the Pensions Ombudsman (and by
inference Calderdale MBC) had not attached sufficient weight to an item of medical evidence
that had been before them. He went on to substitute his own decision as to the outcome.

By contrast, in an appeal decided the year before' the judge had said, in overturning a decision
by the Deputy Pensions Ombudsman, that the trustees had attached little or no weight to
relevant evidence:

| Sampson v Hodgson [2008] All ER (D) 395
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“If the Trustees fail to take into account any relevant evidence or material, their decision can be set
aside as having been improperly reached. But provided they take it into account, the weight to be
given to that evidence or material is entirely a matter for the Trustees, not the Ombudsman or (on
appeal) the Court..."

| mention this not to express a direct view on the merits of either judgment, but to show how
difficult it is to draw conclusions from appeals about the “correctness” or otherwise of our
determinations. (The first case also illustrates how frustrating it can be to stand aside. It might
have been helpful to the judge if he had been directed to the earlier judgment and other relevant
case law — if only so that the matter in hand could be clearly distinguished.)

Judicial Review

The office’s administrative decisions can be challenged by way of judicial review. Judicial review
applications are rare, because the objection to the administrative decision may also amount to

a point of law that can form the basis of appeal after the complaint has been determined. But a
decision on jurisdictional grounds to reject an application to us, or to discontinue an investigation
for whatever reason, cannot be appealed because it follows from the decision that there will

be no determination of the complaint to appeal. So for such decisions, judicial review is the
only option.

In 2008/09 our only current (and long-running) judicial review application came to an end

(see later). In short, my predecessor had decided that the complaint in question should not be
investigated because the same issue (concerning a decision made by a public body) had itself
been subject to judicial review in parallel proceedings. My predecessor’s decision was set aside,
but by the time of the hearing a new potential issue had arisen concerning whether the same
matter, at the heart of which was the reason for dismissal, had been before an employment
tribunal in an unfair-dismissal claim and so was outside my jurisdiction. This was a point with
potentially wider significance for the office, on which | considered clarity would be helpful. We
now have that clarity: it did not follow from there being a common factual issue that the subject
matter of the employment tribunal claim and the subject matter of the complaint to the Pensions
Ombudsman were the same. So there was no bar to investigation on those grounds.

The cases

Appeals heard or made during the year.

Appeals outstanding at the start of the year 3
New notices of appeal issued =
Appeals heard during the year 7
Appeals remaining at year end 2

* One appeal settled. ** One appeal settled, one appeal withdrawn.



The appeals heard during the year were as set out next.

Secretary of State for Health v Marshall (2008) All ER (D) 430 (Apr)

Failure to provide information concerning the right to repurchase refunded pensionable

service. Complaint upheld against the manager for the maladministration of failing to provide this
information, even though there was no statutory obligation under the Disclosure Regulations to
do so.

The manager appealed on grounds that: the Deputy Pensions Ombudsman had confused the
statutory obligation to provide specified information with a supposed but non-existent obligation
to provide non-specific information; the manager had taken reasonable steps to bring the
required information to the member’s attention; and the manager could not be blamed for the
employer’s failure to do so.

Appeal dismissed: the Deputy Pensions Ombudsman was entitled to conclude that there had
been maladministration even if there was no breach of the Disclosure Regulations; obligation of
the manager compared with the employer’s obligation in the case of Scally *“to take reasonable
steps to bring to the attention of the employee the existence of valuable rights which are
contingent upon the employee acting in a particular way, of which the employee could not be
expected to be aware unless specifically notified.”; and the manager was vicariously liable for
any failure by the employer to communicate rights to the member.

Bainbridge v Quarters Trustees Limited (2008) All ER (D) 52 (May)

Dispute concerning the construction of pension scheme rules — whether the money purchase
section was separate from the final salary section. The scheme was in deficit and in the process
of being wound up.

An appeal was made against the Deputy Pensions Ombudsman’s finding that the provisions of
the trust deed and rules all pointed towards the existence of one fund only.

Appeal dismissed: the scheme was a hybrid scheme providing both final salary and money
purchase benefits; the scheme funds were to be regarded as a single fund to meet all liabilities of
the scheme, whether they arose under the final salary section or the money purchase section;
the true construction of the trust deed was the starting point; other factors (such as the way the
scheme accounts were prepared) were not relevant to this.

Kemp v Sims and another (unreported) 22 July 2008

A cheque, payable to the trustees on the demutualisation of an insurance society, was paid
into the employer’s account. The Deputy Pensions Ombudsman found that, whilst all trustees
had acted in breach of trust, only one (a solicitor) was personally liable under section 61 of the
Trustee Act 1925 (there was no exoneration clause in the trust deed).

An appeal was made by the trustee on various grounds including lack of jurisdiction.

Appeal dismissed: the Deputy Pensions Ombudsman had jurisdiction and was correct to uphold
the complaint against the one trustee. It was not wrong to treat the demutualisation funds

2 Scally v Southern Health and Services Board (1992) 1AC 294
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as belonging to the trustees as they were members of the society and it was their rights as
members that the insurer was buying out.

Luthra v The London Borough of Hounslow (unreported)
17 November 2008

Complaint concerning the refusal to reconsider the start date for the payment of an ill-

health early retirement pension. The appeal was made seven years after the pension had
been awarded. The rules of the scheme provided that an appeal was to be made within six
months of the award. The Deputy Pensions Ombudsman did not uphold the complaint as no
maladministration was found.

Appeal dismissed. No error of law.

Hamilton v Monmouthshire County Council and another (2008)
All ER (D) 200 (Dec)

Complaint that an ill-health early retirement pension should be backdated to the date of the
onset of illness, following the Spreadborough® case. Complaint upheld in part in relation to the
date from which the ill-health pension was payable. Spreadborough distinguished as it had been
decided under earlier Local Government Pension Scheme regulations and involved the question
of whether new evidence should be taken into account years after a failed application. In this
case there had been no previous failed application; entitlement under the relevant regulation
arose from the date of the application or, if later, from the date when the member became
permanently incapacitated.

Appeal dismissed: the Deputy Pensions Ombudsman had made no error of law in distinguishing
the complaint from the Spreadborough case or in the interpretation of the relevant regulation as
to the date from which entitlement arises. It could be backdated to the date of application but
no further.

Lyn Jones v Calderdale Metropolitan Borough Council (unreported)
27 January 2009

Various complaints against a former employer concerning delay in the award of an ill-health early
retirement pension; the yearly pay used as the basis for calculating the pension; and the rejection
of her application for an injury allowance. Complaint dismissed except in relation to delay in the
award of the pension but found that there was no outstanding injustice.

Miss Jones appealed. Appeal allowed in part. The judge found that the Pensions Ombudsman
had erred in law as: Miss Jones was entitled to the injury allowance on the basis of the
regulations; and the Pensions Ombudsman had failed to provide reasons as to why he had
not made any award for the maladministration identified. This matter was remitted for
reconsideration. No error as to the amount of the yearly pensionable pay.

3 Spreadborough v The Pensions Ombudsman and another (2004) All ER 152 (Jan).



Slattery v Cabinet Office (Civil Service Pensions) and another (2009) All
ER (D) 146 (Feb)

Whether a pension sharing order (PSO) made in divorce proceedings should apply to early

retirement benefits received from the Civil Service Compensation Scheme (CSCS). The

Deputy Pensions Ombudsman found that: the benefits from the CSCS were not compensation

but represented preserved pension benefits brought into payment early under the scheme;

entitlement was triggered by the application of the CSCS rules; the benefits were taken into

account in calculating the cash equivalent transfer value (CETV) as they were benefits Mr Slattery

was potentially entitled to from the day he joined the PCSPS; it was only the actual entitlement 2
to receive the benefits early (without reduction) that arose after the date of the PSO.

Mr Slattery successfully appealed: the provisions of the legislation were concerned with
“shareable rights” not benefits; Mr Slattery’s entitlement to his early pension benefits was not

a right that had accrued at the time of his divorce; it was a contingent discretionary benefit that
was separate from and not part of those taken into account in calculating the CETV, the benefits
payable under the CSCS were not in contemplation at the time of the PSO; the PSO only
applied so as to reduce Mr Slattery’s annual pension from his normal retirement date. It was
intended to effect a clean break and future increases in Mr Slattery’s pension belonged to him.

Judicial review in the case of R (on the application of Parish) v Pensions
Ombudsman (2009) All ER (D) 151 (Jan)

Application for judicial review of a decision of the then Pensions Ombudsman to discontinue an
investigation on the grounds that the complaint that he was being asked to investigate was one
that had already been determined by the High Court in another claim for judicial review.

Outcome: the judge found that the original complaint was the same as the earlier claim for
judicial review but that it had materially changed by the time the final decision to discontinue
was made. The decision to discontinue was quashed, but the judge refused to make an order
requiring that the changed complaint be investigated. The judge recognised that there was a
discretion to investigate and did not think it would be right to interfere with that discretion.

Further, Section 146(6)(a) of the Pension Schemes Act 1993 did not prevent the investigation of
the changed complaint, which involved investigating the circumstances behind a dismissal, even
though an application for unfair dismissal had been made to an employment tribunal before the
complaint was made. The judge found that the ultimate question for the Pensions Ombudsman
was different from the question for the employment tribunal. The mere fact that there was a
factual issue in commmon — regarding the reasons for dismissal — did not mean that the matters
that were the subject of the employment tribunal claim were the same as the matters that would
be the subject of an investigation by the Pensions Ombudsman.

Appeals outstanding at year end

Mr Musawi v Bevis Trustees Ltd and Legal & General Assurance Society Ltd (ref 72460); and
Mr Head v Gillette Pension Scheme UK (ref 73013).
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Pension Protection Fund Ombudsman casework review

The Pension Protection Fund (PPF) Ombudsman and Deputy PPF Ombudsman:
e review decisions made by the PPF Board; and
e investigate and determine complaints of maladministration on the part of the PPF

In addition, although nothing directly to do with the PPF, they also:

e determine appeals against decisions made by the manager of the Financial Assistance
Scheme (FAS). (Complaints of maladministration on the part of the FAS are dealt with
by the Parliamentary Ombudsman because the FAS manager was the Department for
Work and Pensions).

Pension Protection Fund
Reviewable decisions

The PPF Ombudsman can only consider a matter after it has been reviewed by the PPF Board
and then been through their Reconsideration Committee.

During the year, we received 29 new requests to review decisions (compared with nine
requests in 2007/08). Of these 29, three had either not been through the Reconsideration
Committee or were otherwise outside jurisdiction and were rejected. The remainder mainly
related to the levy that the PPF imposes on pension schemes.

In all of the 14 cases concluded, the decision of the PPF was upheld. As last year, the matters
referred to the PPF Ombudsman were almost exclusively concerning the calculation of the risk-
based levy and in all cases it was found that the PPF calculation of the levy was correct. It was
observed again, however, in a number of cases that, whilst the calculation of the levy could not
be said to be ’incorrect’, it did not always reflect the actual likelihood of the scheme in question
being taken on by the PPF — but that was a matter for the legislature.

The following case study illustrates the point.

Reviewable matter

Mr R brought the application on behalf of the employer, saying that the pension
protection fund levy for 2007/08 had been calculated incorrectly.

The accounts used to calculate the failure score were those for the year ended 31 March
2006, which revealed a loss of £2,365,000. Mr R complained that Dun & Bradstreet
(D&B) had ignored post-balance-sheet events which improved the employer’s financial
position by some £1,644,500.

Conclusion

The Deputy PPF Ombudsman accepted that it would be extremely difficult to adopt a
system that sought to take into account all possible factors affecting a company’s viability.
D&B'’s procedure involved using information extracted from accounts filed at Companies
House via an automated system, and he accepted that it would be impractical to expect
D&B to identify factors extraneous to those accounts. The PPF had calculated the levy in
accordance with its determination and was not required to take any action.



Complaints of maladministration

During the year, three complaints of maladministration were received and all were rejected on

jurisdiction grounds.

Financial Assistance Scheme

During the year, we received three appeals against FAS decisions, and determined that same

number. In all cases the FAS decision was upheld. The cases, whilst small in number, fall into
two main categories: whether a scheme is eligible to be accepted by the FAS; and whether

members of such schemes receive the correct entittement. The following case study illustrates

that second category.

The appeal

Mr S was a member of a pension scheme that became eligible for payments from the
FAS. Before receiving his award from the FAS, Mr S had already taken a transfer value

from the pension scheme and some of his remaining pension benefits as a lump sum. To

calculate any FAS award due to him, the FAS had first to convert the transfer value and

lump sum into a notional pension that Mr S was treated as receiving from the scheme. To

make the conversion, the FAS used a notional annuity rate supplied by the Government
Actuary’s Department based on a number of assumptions. Mr S said that the notional
annuity rate used by the FAS was inappropriate and produced a higher figure than was
available in the open market. As a result, he considered that his FAS award was less than
it should have been and appealed.

The FAS explained that the notional annuity rate aims to approximate the “real” annuity
that would have been provided by an insurance company as part of a bulk transfer for
annuity purchase. It is unlikely to replicate exactly what an individual would have got had
the scheme actually bought an annuity and does not aim to replicate what a member
might themselves have achieved with their lump sum. In particular, the notional annuity
rate does not include an assumption that the pension will increase in payment. This is

because the FAS is generally dealing with underfunded schemes that are being wound up,

and pensions from those schemes are unlikely to include indexation.

Conclusion

The appeal was not upheld.

The Deputy PPF Ombudsman accepted that the FAS is permitted to use notional annuity

rates as prescribed in The Financial Assistance Scheme Regulations 2005. He recognised
that, on a like-for-like basis, a commercial annuity rate is likely to differ from the notional
annuity rate used by the FAS but, nonetheless, Mr S’s award had been calculated correctly.
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Other activities

Proposed merger with Financial Ombudsman Service

In the first half of the year we worked alongside the various interested parties on the proposal,
previously accepted in principle by Ministers, that the Pensions Ombudsman should merge with
the Financial Ombudsman Service (A Review of Pensions Institutions, Paul Thornton’s independent
review for the Department for Work and Pensions). A great deal of work was done by all
concerned on comparing the two jurisdictions and other related matters. In December 2008,
Ministers announced that the merger would not go ahead. As DWP explained:

‘A detailed examination of the basis of the two services’ decision-making powers established that
there are significant differences between them. While these differences could be reconciled in many
areas, there are a small number of more fundamental issues that preclude merger of the bodies at
this point in time.”

But we continued to explore ways that the two organisations could work more closely together
in the absence of a merger, concentrating in particular on the experience of potential parties to
complaints. We all wanted to minimise the risk of complications resulting from there being two
ombudsmen dealing with different aspects of pensions. (The Financial Ombudsman Service deals
mainly with complaints about regulated pensions advice. We deal predominantly with complaints
about the administration of schemes, whether the activities are regulated or not.)

That work has resulted in clearer signposting, so that complainants should less often go to the
wrong office at the start, and in a quicker process for transferring them to the right place if they do.

We continue to maintain strong relations with the Financial Ombudsman Service on both
operational and strategic matters.

Liaison group

My predecessor had established a “user group” intended to smooth the working relationships
with potential parties (and, in particular, the industry). Over time it became moribund for one
reason or another. Almost as soon as | took up office in 2007, the Association of Pension
Lawyers expressed an interest in reviving it. We are much indebted to them, and in particular to
Mark Grant and his colleagues at CMS Cameron McKenna for getting it under way. It now has
contributors from various trade and professional bodies as well as public sector schemes. Now
that it exists, the challenge for its members and us will be to get the best out of it.



Website

Pressure of work in previous years had meant that our website had only received minimal
attention. It was dated in appearance and did not comply with current expectations of
accessibility. During the year a small group of staff worked hard on a complete redesign of the
Pensions Ombudsman part of it (by far the most often used), which was launched shortly after
the year end. There is work to be done on the Pension Protection Fund Ombudsman website
during the current year to bring it up to the same standard.

Process review

| had, from the outset, said that | thought we could usefully look at ways in which we could
simplify and speed up our processes, whilst recognising that we have rules under statute
describing what the process should be, and of course a requirement to follow due process and
comply with the needs of natural justice. Early in the year a group made up of staff from all areas
of the office spent time thinking about what could be done. In due course, revised processes
were put into practice.

Amongst other changes, both big and small, we gave investigators greater freedom to express

a view about the likely outcome of their cases, as reported in the Pensions Ombudsman
casework review (section 2. 1). We also changed our approach to complaints about ill-health
early retirement applications (one of the most common categories that we deal with) in order to
be clearer with the parties about what we wanted from them and to manage expectations as to
possible outcomes.

Accessibility

As steps towards making ourselves more accessible, in addition to the website review discussed
above, we have reviewed our standard communications, changing some of our standard

letters, simplifying the style of formal determinations and working on a revised booklet (not yet
launched, pending finalisation of some related data protection matters). We also put in place our
disability equality scheme.

M



42

Our office and people

Aims and principles

During the year, across the teams we reviewed the aims statement that we had set out
towards the end of the previous year, deciding it was substantially fit for purpose and so leaving
it fundamentally unchanged. The current version appears in Appendix B. We then worked, as a
combined staff exercise, on complementing those aims with a set of principles, appearing also in
Appendix B.

We are in territory that is all too capable of producing meaningless correct-speak and/or fine
words not backed up by substance. But everyone has had the opportunity to contribute and
comment, and we hope that we have identified a set of principles with real values behind them.
That said, there is more work to be done in identifying how best to embed them and in doing
our utmost to ensure that we all act in accordance with them. That work will continue into the
current and future years.

Staffing

At the end of the year we had just under 37 full-time equivalent staff in place (a head count of
38 people), including the Pensions Ombudsman and the Deputy Pensions Ombudsman. The
numbers were in line with our business plan and represent a reduction over previous years.

The pay settlement in the year mirrored that of DWP and fortunately we were able to implement
it very quickly. The average pay increase for the office as a whole was 4% in 2008/09.

We underwent a preliminary review of our suitability for reaccreditation as an Investor in People,
which told us where we fell short and what we needed to do. We took steps accordingly,
principally relating to communication. The actual accreditation exercise is due in 2009/10.

The average number of days off due to sickness in the year was 3.5. This figure was |.4 in 2007/08.

IT systems

It is many years since the Pensions Ombudsman’s annual report has included encouraging words
about IT. Regrettably that tradition must be maintained.

Last year we reported that the new casework management system that had been requisitioned
some time ago and was implemented on the day | arrived in post was unsatisfactory. The
fundamental problem is that the system is designed for legal practices — and the reasonable
expectation that it would be adequately tailored to suit our rather different activity have so far
been disappointed. The providers of that system, Axxia Systems Ltd, were bought during the
year by Reed Elsevier plc and became part of their Lexis Nexis division. Any hopes that we had
that this would swiftly mean better support and improved service were slowly snuffed out by a
prolonged period of inactivity, contrary to undertakings given before the takeover. Recently more
useful relationships have been resumed, but the system itself remains inappropriate in many
respects, without much indication that this will improve in future, and it is painfully slow. The
latter problem may be due to the initial under-specification of hardware under the main contract
with Siemens. Work continues to make the system acceptable, with unavoidable distraction
from the real business of dealing with pension complaints. We hope that the recently improved
relationships will bear fruit in 2009/10.



During the year we reviewed the security of personal data and issued new guidance to staff as
well as installing encryption software on all our laptops. There were no personal data-related
incidents in the year.

Complaints about us

Our process for dealing with complaints about our own activities is to try first to deal with
concerns informally, but then if necessary the matter is reviewed by the Deputy Pensions
Ombudsman in his capacity as the office’s casework director. (If the complaint is directly about
him, then it will be considered by the Pensions Ombudsman.)

In almost all of the cases that come to us, at least one party will disagree with the outcome and
this dissatisfaction sometimes manifests itself as a complaint about the way we dealt with the
evidence. We try very hard to explain that anything that goes to the outcome of a case is not
suitable for our internal complaints process; but this is not an easy point to get across.

We are subject to the jurisdiction of the Parliamentary Ombudsman, to whom people can go if
there is an administrative issue that they are unhappy about. As with our internal process, the
Parliamentary Ombudsman will not deal with complaints that are directed towards achieving a
different outcome for the pension complaint that we originally dealt with.

During the year we received |2 formal complaints about our service. Although an increase
on the previous year's figure of five, this is still pleasing considering the number of people with
which we deal. Once again, no formal investigations about our service were undertaken by
the Parliamentary Ombudsman. We made one consolatory payment of £500 where a wholly
unacceptable delay on the part of the office had caused exceptional distress to the individual
concerned.

Social and community issues
During the year we introduced a written sustainability policy and additional recycling facilities.

Instead of sending Christmas cards in 2008, we made a donation of £500 to Farleigh Hospice in
Chelmsford, a charity nominated by staff.

Risks and uncertainties

To manage and mitigate risk, we maintain a risk register, which is regularly reviewed by the
senior management team.

The main risks, as identified at the end of the year (not in any order of significance or current
severity), were:

e a breakdown in good relationships with key stakeholders;

e corporate governance and management controls not being fit for purpose;
e financial controls and systems failing;

e insufficient resources;

o failure to fulfil our legal responsibilities as an employer;

o failure to keep pace with the external pensions environment;

43



44

e casework input or throughput predictions not being met;

o failure to make the right casework decisions, and/or significant and serious challenges
on casework decisions or processes;

e telephony and IT systems not being fit for purpose;

e the business continuity plan not being sufficiently robust;
e a breach of data protection requirements; and

e key suppliers not surviving the economic downturn.

Key performance indicators

Our key performance indicators for the year aligned with our goals for the end of the year
(dealt with elsewhere) and related to:

e response times to initial enquiries;

e number of enquiries in hand;

e time taken to decide whether or not to investigate a matter;

e average time taken to complete investigations;

e average age of open investigations;

e number of cases more than |2 months old and their age profile; and
e ratios of completed cases to expenditure.

During the year we deliberately placed emphasis on achieving desired outcomes by the year
end. In 2009/10 we will be balancing that necessary attention with ongoing monitoring.

Freedom of information

We received nine explicit requests for information under the Freedom of Information Act, all

of which we responded to within the statutory time limits. It is our policy not to charge for
processing Freedom of Information requests and we have not refused any requests on the basis
of cost. Most refusals were on the grounds that the information did not exist. Some requests
were for statistics that were already available in our published annual reports and were therefore
strictly exempt. Other requests were framed as Freedom of Information requests when data
protection subject-access requests would have been more effective, and they were dealt

with accordingly.



3. Disclosures

3.1 Statutory background

The Pensions Ombudsman is a statutory commissioner appointed by the Secretary of State for
Work and Pensions under section 145 of the Pension Schemes Act 1993. The jurisdiction and
powers of the Pensions Ombudsman are derived from Part X of the Pension Schemes Act 1993
and regulations thereunder.

The Ombudsman for the Board of the Pension Protection Fund (the Pension Protection Fund
Ombudsman) is a statutory commissioner appointed by the Secretary of State for Work and
Pensions under section 209 of the Pensions Act 2004. The jurisdiction and powers of the
Pension Protection Fund Ombudsman are contained in sections 209 to 218 of the Pensions Act
2004 and regulations thereunder.

The respective legislation also provides for the appointment by the Secretary of State for Work
and Pensions of a Deputy Pensions Ombudsman and a Deputy Ombudsman for the Board of
the Pension Protection Fund (Deputy Pension Protection Fund Ombudsman).

At present the postholder of Pensions Ombudsman also holds the post of Pension Protection
Fund Ombudsman. Similarly, the Deputy Pensions Ombudsman also holds the post of Deputy
Pension Protection Fund Ombudsman.

3.2 Other interests

Neither the Pensions Ombudsman nor the Deputy Pensions Ombudsman had any significant
external interests that conflicted with their management responsibilities.

3.3 Accounting and audit

The accounts have been prepared under a direction issued by the Secretary of State for the
Department for Work and Pensions in accordance with Section 145(8)—(10) of the Pension
Schemes Act 1993 and Section 2 12A of the Pensions Act 2004 as inserted by the Government
Resources and Accounts Act 2000 (Audit of Public Bodies) Order 2008.

There are no significant future net liabilities that will be financed by grant-in-aid.

Details of the treatment of pension liabilities in the accounts can be found in the Remuneration
report and in note 4.

The office had a policy of paying invoices within 30 days, and we complied throughout the
year, other than where there was a significant question over the sum invoiced. However, in the
reporting year a new |0 day target was introduced for all public sector organisations. We are
working towards meeting that target and will report against that in the full year in 2009/10.
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The auditors did not receive any remuneration for non-audit work.

So far as the Ombudsman is aware, there is no relevant audit information of which the auditors
are unaware, and the Ombudsman has taken all the steps that he ought to have taken to make

him aware of any relevant audit information and to establish that the auditors are aware of
that information.

Tony King
Pensions Ombudsman

/ Pension Protection Fund Ombudsman
29 June 2009




4.1

Financial Statements

Remuneration report

Remuneration policy

In accordance with Sections 145 and [45A of the Pension Schemes Act 1993, the current

and future remuneration of the Pensions Ombudsman and the Deputy Pensions Ombudsman

is determined by the Secretary of State for Work and Pensions. The current and future
remuneration of the Pension Protection Fund Ombudsman and Deputy Pension Protection

Fund Ombudsman is determined by the Secretary of State in accordance with Sections 209(4)
and 210(6) of the Pensions Act 2004. For the year 2007/08 (paid in the accounting year) the
Deputy Ombudsman'’s pay included a bonus element of up to 10% of salary as assessed by the
Departmental Steward on behalf of the Secretary of State following a recommendation by the
Ombudsman. For the year 2008/09 (to be paid in the following year) the Deputy Ombudsman’s
pay includes a bonus element of up to 10% of salary as assessed by the Departmental Steward
on behalf of the Secretary of State following a recommendation by the Ombudsman. For the
year 2007/08 (paid in the 2008/09 accounting year) the Ombudsman’s payments included a
bonus element of up to 10% of salary as assessed by the Departmental Steward on behalf of the
Secretary of State.

Service contracts

The length of service contracts is determined by the Secretary of State for Work and Pensions.
Tony King was appointed for 3 years on | September 2007. Charlie Gordon’s contract expires
in September 2009.

The information in this table is subject to audit.

Name Date of Unexpired term Notice period
appointment
Tony King | September 2007 | year 5 months 6 months from
employee
Charlie Gordon 4 April 2005 6 months 6 months from
employee

Each appointment may be terminated early by the employer on the following grounds:

| . Misbehaviour
2. Incapacity
3. Bankruptcy or arrangement with creditors.

Any decision to remove on one or more of the above three grounds will be taken by the
Secretary of State with the concurrence of the Lord Chief Justice. No compensation will be paid
if the appointment is terminated on any of the grounds set out above. Should the appointment
be terminated on the basis of misbehaviour one month'’s notice will be given. Where conduct is
so serious as to warrant immediate removal from office pay in lieu of notice will be paid.

The notice periods shall not prevent the Ombudsman, Deputy Ombudsman or Secretary
of State waiving the right to notice or the Ombudsman or Deputy Ombudsman accepting a
payment in lieu of notice.
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