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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Carney

	Scheme
	:
	AWE Individual Pension Plan (the Plan)

	Respondents
	:
	Save & Prosper Pensions Limited (Save & Prosper) - Managers of the Personal Retirement Account (the Policy). 
Equitable Life Assurance Society (Equitable Life) - Managers of the Plan.
AWE Limited (AWE) - Sponsoring Employer and Plan Trustee.


MATTERS FOR DETERMINATION 

1. There are three parts to Mr Carney’s complaint:
1.1. Save & Prosper accepted a single contribution of £14,000, paid by AWE, into the Policy (no: 870/4141359F/00) effected for Mr Carney, without first checking that the Rules of the Plan permitted the investment.

1.2. Equitable Life failed to amend the Plan’s Rules to allow the £14,000 investment with Save & Prosper. 
1.3. AWE accepted from Save & Prosper a refund of £14,000 (the return of the single contribution paid into the Policy), but have neither returned this sum to Mr Carney nor authorised its payment to his current pension arrangement.
2. Mr Carney wants AWE to either refund to him £14,778.05 plus interest (with no tax deduction) or pay this sum into his Self Invested Personal Pension (SIPP) with Hargreaves Lansdown.
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. In 1986, AWE effected the ‘AWE Individual Pension Plan’, with Equitable Life, for the benefit of Mr Carney. Mr Carney had been appointed General Manager and Director of AWE in 1985.
5. The Plan’s ‘Letter of Exchange’, which established the Plan, setting out the policy’s terms and conditions, states:

“The benefits under the Scheme will be provided by policies effected with The Equitable Life Assurance Society (“the Insurer”) except where specifically provided in the Rules. The Employer has effected one or more such policies, details of which are shown on the enclosed schedule…which together with any further policies which the Employer my effect with the Insurer shall be referred to as “the Policy”. The Policy will be held on irrevocable trusts by the Employer as Trustees of the Scheme…
…The Employer is the person responsible for the discharge of all duties imposed on the administrator of the Scheme…” 

6. In April 1995, AWE Limited, paid £14,000 to Save & Prosper, which was invested in the Policy (set up as an asset of the Plan) on 3 May. The payment was based on Mr Carney’s 1994 agreed Company bonus.
7. The Policy application, headed “the Trustees Application” and dated 26 April 1995, gave AWE as the Trustee and included a ‘Declaration to be Signed by Trustees’, which included the statement: 

“We request Save & Prosper Pensions Limited to issue the policy to us in accordance with the information given above and in respect of each employee whose details are attached. We confirm that the benefits of the Personal Retirement Account correspond to the Rules of our existing Scheme”.
8. Mr Carney signed the declaration as the authorised signatory for and on behalf of the Plan Trustee and Broomfield & Alexander Chartered Accountants (the Plan’s advisers and auditors) stamped the application form as ‘Adviser’s’.
9. The declaration required a “minimum of two signatures”, in the case of the Plan’s Trustee.
10. Save & Prosper issued the Policy Schedule for the attention of Mr Carney at AWE’s business address. The Policy was issued in the name of the Plan Trustee.
11. In October, Mr Carney left the employment of AWE. AWE say that this was at their instigation.
12. AWE commenced civil court proceedings against Mr Carney in 1997. Part of their claim was that Mr Carney had failed to disclose expenditure charged to the Company which was not in discharge of his duties. The ‘Amended Particulars of Claim’ stated that “In consequence of the Defendant’s fraudulent claims and non-disclosure the Company continued to make payments in the form of salary and bonus payments to the Defendant which would not have been made”. Mr Carney counter-claimed against AWE and the proceedings were subsequently settled, on 6 March 1998, on the basis of a Consent Order, both parties agreeing to discontinue their respective claims and to bear their own costs.

13. However, there followed a dispute between Mr Carney and AWE concerning his request for the assignment of the Equitable Life Policy held in the Plan. AWE refused to assign the Equitable Life Policy and Mr Carney brought a complaint (reference M00981) to this office. My predecessor determined the complaint in Mr Carney’s favour and directed AWE to assign the Equitable Life Policy as Mr Carney had requested. As AWE refused to comply with my predecessor’s direction the matter was referred to the court and, on 12 August 2005, the Equitable Life Policy was assigned by a District Judge on behalf of AWE to Mr Carney.  

14. Equitable Life’s Policy Endorsement Schedule, issued at the time of the assignment, included details of the Policy (with Save & Prosper) under the heading ‘POLICIES OR SCHEMES TO BE TAKEN INTO ACCOUNT’. 

15. Later that year Mr Carney transferred his assigned Policy (with Equitable Life) to his SIPP.  
16. Mr Carney subsequently requested Save & Prosper to transfer his benefits under the Policy to his SIPP.
17. Save & Prosper sought AWE’s authority to process Mr Carney’s transfer request. This was not forthcoming. 

18. Save & Prosper received a copy of the Equitable Life Policy’s Deed of Assignment from Mr Carney’s financial advisers (Hargreaves Landsdowne) and, noting that the Deed had been completed by a District Judge, on behalf of AWE, decided to process Mr Carney’s transfer and issued their cheque for £14,778.05 to James Hay in February 2006.
19. However, since the transfer had not been authorised by AWE, James Hay returned the cheque to Save & Prosper.

20. Save & Prosper again wrote to AWE requesting their signed authorisation to enable the transfer to proceed. This was not forthcoming.

21. Save & Prosper wrote to Equitable Life requesting a facsimile from two authorised signatories of the Plan Trustee and a list of authorised signatories.
22. Equitable Life notified Save & Prosper that since the Plan had been assigned to Mr Carney that “The Society, therefore does not have any responsibility for your scheme and we will not be taking any further action in this matter. You will, therefore, need to resolve this issue directly with Mr Carney”.

23. Save & Prosper contacted HM Revenue and Customs who notified Save & Prosper that since the Plan’s Rules had not permitted the investment the £14,000 (the original investment) should be returned to AWE, who should then contact their local Inspector of Taxes to determine any tax consequences.

24. Save & Prosper updated Mr Carney and AWE and asked AWE whether they wished the £14,000 to be refunded to them, or now wished to authorise its transfer to Mr Carney’s SIPP.

25. Mr Carney complained to AWE that their administration of his Plan had not been carried out correctly and to resolve the matter requested that AWE, as the Plan Trustee, instruct Save & Prosper to either refund “the existing funds to myself or my current pension scheme”.

26. AWE did not respond to Mr Carney.

27. Mr Carney, at the same time, separately complained to Save & Prosper that they had failed to check that the Policy was permitted under the Plan’s Rules.

28. Save & Prosper did not respond to Mr Carney.

29. AWE requested that Save & Prosper return the Policy investment to them. 

30. On 5 January 2007, Save & Prosper refunded £14,000 to AWE.
31. Mr Carney complained to Equitable Life that they had wound-up the Plan without including the Plan’s investment with Save & Prosper, which they had previously endorsed.  Mr Carney requested a refund of £14,000 plus interest.

32. Equitable Life rejected Mr Carney’s complaint:

32.1. The Save & Prosper Policy investment was not permitted under the Plan’s Rules.
32.2. Equitable Life had not endorsed the Save & Prosper Policy when it was taken out.

32.3. The Endorsement Schedule that Equitable Life issued to Mr Carney was part of the Assignment Endorsement relating to the Equitable Life Policy. The Save & Prosper Policy was listed on the endorsement to simply show that it should be taken into account to ensure that his assigned benefits did not exceed HM Revenue & Customs maxima. 

33. Mr Carney complained to my office.  Amongst other things he says that Mr Carney says that he is should receive £14778.05, since this was the amount that would have been paid into his SIPP in February 2006, if AWE had authorised the transfer from the Policy at that time, plus interest (accruing from February 2006). 
34. Mr Carney has asked for a penal interest rate to apply if AWE delay the payment following a direction from me..
35. Save & Prosper say:

35.1. They accepted the payment of £14,000 on the basis that the Plan’s Rules permitted such an investment.
35.2. The benefits held under the Policy belonged to AWE as Trustee of the Plan. 
35.3. The Policy did not allow assignment.
35.4. They were not contacted prior to the signing of the Equitable Life Deed of Assignment.

35.5. They had no option but to refund the monies to AWE following Equitable Life’s confirmation that the Policy investment was not permitted under the Plan’s Rules, and HM Revenue and Customs subsequent notification that the investment should be returned to AWE.
36. AWE say:

36.1. Mr Carney is not entitled to the £14,000 since the investment with Save & Prosper was erroneous and made without AWE’s authority, at a time when the Managing Director was seriously ill (suffering clinical depression) which “effected substantially” his “judgement and decision making”.
36.2. Mr Carney received the Policy schedule, which was not seen by the Plan Trustees.
36.3. Mr Carney made a number of payments into the Plan which were not authorised by AWE. 
36.4. They had made an attempt to take court proceedings against Mr Carney, however due to the lack of documented evidence they were unsuccessful.
36.5. They are a small business and were essentially taken advantage of by Mr Carney.

SUBMISSIONS

37. Mr Carney submitted:

37.1. A copy of the £14,000 cheque paid to Save & Prosper, which was signed ‘FOR AND ON BEHALF OF A.W.E. (ANDERSON WATER EQUIPMENT) LTD’ by the Managing Director and Mr Carney. 

37.2. A copy of AWE’s accounts for year end 31 October 1995, which included the pension payment to Save & Prosper. The accounts were signed off by the Company’s Directors on 27 March 1996.
37.3. A letter from Broomfield & Alexander, dated 5 October 2007, confirming how Mr Carney’s bonus entitlements were arrived at each year:

“Included in your Contract of Employment was a provision entitling you to a 20% share of the net profits each year.

The financial year end of the company [AWE] was 31ST October and each year in the months following [Broomfield Alexander] would produce draft accounts. A meeting would then be held between …,the Managing Director [AWE], yourself and [Broomfield Alexander].

At this meeting the draft accounts would be discussed. Any agreed amendments to the figures would be made and the amount of your 20% bonus finalised. You had the discretion as to how the bonus was to be distributed and usually this was achieved by a combination of bonus through PAYE and pension contribution”.  

37.4. Broomfield & Alexander’s response to Mr Carney’s complaint about their advice and handling of the pension contribution to Save & Prosper.
“In 1995 you were a director of Anderson Water Equipment (AWE) Ltd. It was agreed that a contribution of £14,000 would be paid…The payment was made in April 1995 for investment with Save & Prosper…”
Broomfield & Alexander’s response concluded that the payment was made by AWE, the Trustees of the Plan were responsible for ensuring that the payment was correctly invested and that they were not liable to Mr Carney in respect of pension payments made by AWE.

38. A copy of his contract of employment with AWE which states:

“3. BONUS SCHEME
At the end of each half year, half yearly accounts will be prepared 20% of the net profit produced (before distribution) will be paid to you as a bonus payment”.
39. AWE submitted:
Various papers pertaining to Mr Carney’s claimed company expenses and their dispute with Mr Carney, which led to the civil court proceedings referred to in paragraph 14 above.
CONCLUSIONS
Mr Carney’s complaint against Save & Prosper

40. I have some doubt as to whether Save and Prosper are within my jurisdiction for the purposes of this complaint.  They were managers of the Policy, and probably not managers or administrators of the Plan.  That said I do not see that anything they have done could be described as maladministration.

Mr Carney’s complaint against Equitable Life

41. The Plan’s terms and conditions did not permit investment in policies other than with Equitable Life. 

42. It was not Equitable Life’s responsibility to ensure that the Policy was correctly incorporated within the Plan by an amendment to its Rules. As the Plan’s Trustee and Administrator, this was AWE’s responsibility. Indeed I have seen no evidence that Equitable Life knew, at the time, that the Policy was being set up.
43. The Plan’s Rules could not be amended once the Equitable Life Policy had been assigned to Mr Carney.
44. Whilst the Save & Prosper Policy was listed on the Endorsement Schedule relating to the Equitable Life Policy, which accompanied the Deed of Assignment, this simply recognised the existence of the Save & Prosper Policy, rather than acknowledging it as an asset of the Plan.
45. I do not consider that there has been maladministration by Equitable Life.
Mr Carney’s complaint against AWE 
46. AWE claim that the cheque paid to Save & Prosper was not authorised by the Company. However, it was signed by two duly authorised signatories, the Managing Director and Mr Carney, acting for and on behalf of AWE. It is clear evidence of an intent to pay the contribution, and whatever the state of health of the Managing Director it is evidence of his agreement to it.  (There is absolutely no evidence that, in strict legal terms, he was not of sound mind or otherwise incapable of acting in his official capacity).
47. AWE say that Mr Carney is not entitled to the £14,000 and have submitted various papers pertaining to their claim that Mr Carney fraudulently received payment for expenses which were not incurred in discharge of Company duties. But the legal dispute has already been settled, and it is not open to AWE to attempt to make further recovery of their alleged losses.  
48. Further the payment was included in the Company’s 1995 accounts, signed off by the Directors of AWE - after Mr Carney had ceased to be a Director and had left the Company. 

49. The payment to Save & Prosper was based on Mr Carney’s bonus for 1994. Under Mr Carney’s contract of employment he was entitled to receive 20% of AWE’s net profits each year. Broomfield & Alexander have confirmed that Mr Carney’s 1994 bonus payment was agreed by AWE and that Mr Carney had discretion as to how the bonus was paid.
50. On the basis of the evidence, I conclude that the payment to Save & Prosper was authorised by AWE for the benefit of Mr Carney. Now that the payment has been returned to AWE, it holds the funds for Mr Carney’s benefit.
51. Mr Carney ought to be put in no worse a position than he would have been in, had the £14,000 been invested in the Plan.  A payment of £14,000 to him will achieve that.  It will not be taxable, whereas most of the benefit emerging from the Plan (or from his SIPP as a result of a transfer) would have been taxable.  If he pays it into his SIPP the payment will be eligible for tax relief.
52. So I consider that Mr Carney should receive £14,000 as at the date of this Determination plus interest (at the reference bank rates) on £14,000 for delayed payment. I do not consider that the interest should be penal.  There is already a way for Mr Carney to enforce my direction.

DIRECTIONS

53. Within 28 days of this determination AWE  are to pay Mr Carney £14,000.  If payment is not made within 28 days simple interest is to be added (calculated at reference bank rates from the date of this Determination to the date of payment).  

TONY KING

Pensions Ombudsman

13 March 2008
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