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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Anna Evans

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent(s) 
	West Sussex County Council (WSCC)


Subject

Mrs Evans complains that:

· WSCC have incorrectly calculated her final pensionable salary (PO-60); and 

· WSCC have not treated her period of part time service from May 1995 to August 1997 as pensionable and will not pay employer contributions into the LGPS (PO-1529).
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against WSCC because they have calculated the final pensionable pay in line with the regulations. In addition, Mrs Evans did not elect to join the LGPS in 1995 and therefore she has no entitlement within the LGPS for the period of May 1995 to August 1997. 
DETAILED DETERMINATION
Relevant Regulations

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

4 Meaning of "pensionable pay"

(1)An employee's pensionable pay is the total of-

(a)all the salary, wages, fees and other payments paid to him for his own use in respect of his employment…

6:  These are the periods that count as periods of membership (and which may accordingly be aggregated under regulation 16 [Retirement Benefits], or as the case may be, 17 of the Administration Regulations)-

(a)any period for which a member has paid (or is treated as having paid) contributions under regulation 3 [Contributions paid]…

8 Final pay: general

…

(3)In the case of part-time employment, the final pay is the pay that would have been paid for a single comparable whole-time employment. 

The Local Government Pension Scheme (Administration) Regulations 2008 

17 Concurrent employments

(1)Where a person ceases to be an active member in one employment ("the first employment")

(a)in respect of which the person has at least three months' total membership; or

(b)in respect of which the person has an entitlement to benefits under regulation 5 (benefits) of the Benefits Regulations; and

continues as an active member in another employment which was held concurrently with the first employment, the person may elect to have the former membership in respect of the first employment aggregated with membership in that other employment.

… 

(3)In the case of a person to whom this regulation applies, the period of membership which will be aggregated with his membership from the concurrent employment will be equal to his membership from his first employment…

Material Facts

Pensionable Pay 
1. Mrs Evans commenced employment with WSCC in May 1995. She had numerous different social care appointments throughout her career with WSCC (I will not list them all) ranging from full time to casual appointments. Mrs Evans was diagnosed with Parkinson’s disease in 2007.
2. Mrs Evans had an incident at work in October 2010, which left her relationship with WSCC strained. Mrs Evans took her grievance to the employment tribunal and the grievance was settled outside of court with a COT3 settlement in 2011.  

3. Mrs Evans left employment in May 2012 due to ill health. She applied for an ill health pension and was awarded tier 1 ill health early retirement pension by WSCC. There is no complaint surrounding the ill health pension application, as WSCC had paid Mrs Evans her ill-health pension from active service, disregarding any period of sick leave. 
4. WSCC sent Mrs Evans details of her pension entitlement. The table below lists her entitlement.  

	WSCC Ref:
	Date of Leaving
	Pensionable Salary
	Pensionable Service
	Lump Sum paid 
	Annual Pension

	2147242 (tier 1 ill health)
	18/05/2012
	£22,221
	22 years 202 days
	£34,580.54
	£5,187.10

	30004818
	31/01/2007
	£32,319.88
	4 years 159 days
	Deferred
	Deferred

	30036100 
	31/08/2010
	£27,805.13
	147 days
	£0
	£186.64

	30004818 & 30036100 combined
	
	£27,805.13
	7 years 10 days
	£4,624.98
	£2,742.74


5. Mrs Evans is in receipt of her ill health pension from WSCC reference 2147242 – her full time employment. There is no dispute surrounding this. 

6. Mrs Evans’ concerns are around the pensionable pay used to calculate her pension entitlement for WSCC reference 30004818 and 30036100. Both references relate to Mrs Evans’ casual employments with WSCC. She says that she will not take her pension from these two references until she is satisfied that it has been calculated correctly.
7. Mrs Evans says that when she had a break in service due to ill health in 2007, her casual employment, previously reference 30004818, was re-graded. The pensionable service accrued under reference 30004818 was deferred at the previous pay scale. 

8. When Mrs Evans returned to work (casual employment), she says that WSCC changed her pay scale and paid her less than before. WSCC created a new pension record under reference 30036100. She says that her pay scale should not have been altered while she was off work. She adds that had WSCC not changed her casual pay scale, she would have benefitted from a continuous pensionable service with no break due to ill health and WSCC would have had to use the pre 2007 LGPS regulations to calculate the best of three years over the last 10 years of her employment whereas after 2007 LGPS rules changed, WSCC used the best pensionable pay from the last three years. 
9. Further Mrs Evans alleges that WSCC have based the whole time equivalent calculation for pensionable pay for 30036100 (and used for combined calculation with 30004818) on incorrect hours worked. 
10. In order to calculate her pension entitlement, WSCC have used the best pensionable pay from the last three years from her leaving date 31/08/2010 (reference 30036100). WSCC say that 2009/10 was the best pensionable pay period. They have calculated the whole time equivalent based on 111 hours worked in 2009/2010.    

11. Mrs Evans disagrees that he received pay for 111 hours, as she says WSCC deducted 31.5 hours from her pay in September 2009, because it was not overtime. She adds that WSCC were meant to pay 31.5 hours as regular hours but have not done so. So Mrs Evans says she worked 79.5 hours, as she has been paid for this. The table below shows the deductions and entries made by WSCC on Mrs Evans’ payslips from August 2009 to October 2009. 

	2009/10
	Description
	Hours 
	Pay slip (£)

	August 
	O/T Time & Hal 02
	31.5
	538.83

	September
	O/T Time & Hal 02
	31.5
	-538.83

	
	O/T Time & Hal 05


	31.5
	556.68

	October
	O/T Time & Hal 05
	31.5
	-556.68

	
	O/T Time & Hal 05
	31.5
	562.26

	
	02
	
	434.39


12. WSCC used the formula below to calculate Mrs Evan’s whole time equivalent: 

111(hours worked)/365 x 7=2.13/37. 

So pay received for 111 hours was £1587.40. 

Using the factor of 2.13/37, the whole time basic salary was £27,574.55 (£1587.40 x 37/2.13), plus sleeping duties of £230.58, and the total whole time equivalent was £27,805.13. 

13. Mrs Evans using the same formula, (replacing 111 hours with 79.5 hours, this came to a factor of 1.53/37 because Mrs Evans used 79.5/365 x7), says that her whole time equivalent pensionable pay should have been in the region of £34,802. This would have meant a higher pension from her casual employment references 30036100 and 30004818.
14. Mrs Evans would like me to determine that WSCC should use 79.5 hours in their whole time equivalent calculations and therefore increase the pension payable from references 30036100 and 30004818 , based on her calculations.   
Pensionable Service 1995 to 1997 

15. Mrs Evans complains that WSCC have not given her the opportunity to class her casual employment from 1995 to 1997 as pensionable.  She says that she was effectively working regular hours during this period and therefore it should not be classed as casual employment. 
16. Mrs Evans was appointed as a casual relief instructor on 4 May 1995. Her letter of appointment said that the position was of a casual nature. Mrs Evans had another fixed term position with WSCC which commenced in September 1995 but was only contracted to last until July 1996. 
17. WSCC sent all casual staff a leaflet in July 1995 with their payslips informing them of the changes to the Scheme from 2 May 1995. In this leaflet it informed casual employees of their right to join the LGPS, after the Local Government Pension Scheme regulations 1995 widened the scope of membership to include casual employees. In reference to casual employees, it said, “Casual employees may join the scheme but will need to make an option in writing to become members.”

18. Mrs Evans says that she did not receive this leaflet and thus did not elect to join the LGPS in 1995. 
19. Mrs Evans wanted to buy back the period of 1995 to 1997 in December 2008. WSCC wrote to her on 23 December 2008, saying that: 
“…The first employment in which you were not a member of the scheme was between 1 May 1995 and 17 September 1995 in your casual position as a Relief Instructor. You were permitted to make a positive election to do so, which was not received. Consequently, as you were eligible to join the scheme, you were not able to make a claim.”

20. Mrs Evans complained to WSCC in June 2009, saying: 

“You mention that all casual workers were sent a “Pension Planning” leaflet in July 1995 highlighting the changes in the Regulations and that casual employees could join the LGPS from 2nd May. The period of time that is in dispute is when I was doing casual relief work from 5 July 1998 to 31 May 2000. I was not informed of the requirement to opt into the scheme by [WSCC] when starting casual relief work in July 1998. I did not receive a copy of this leaflet when starting casual relief work in July 1998. I was specifically told by the homes…that casual relief workers were not entitled to join the pension scheme…
In or around May 2000 I was informed by a circular letter (relating to rights of casual workers)… that casual workers could now join the pension scheme. As soon as I became aware I opted into the scheme…”

21. WSCC replied in August 2009 agreeing to make employer contributions for the period of July 1998 to May 2000. They said, “…WSCC will be making the relevant employer pension contributions for the period of 5 July 1998 to 30 May 2000.”
22. Mrs Evans complained in 2011 through the Internal Dispute Resolution (IDR) procedure, asking WSCC to make employer contributions for the period 1995 to 1998 and thus include it as pensionable service. WSCC considered the matter and said that they will not make employer contributions. They said that they sent a leaflet in July 1995 and while they cannot say for certainty whether Mrs Evans received it but neither can Mrs Evans prove she did not receive it. Therefore WSCC concluded  that as they are satisfied that the leaflet was issued to staff, it was for Mrs Evans to elect to join. 
 Summary of Mrs Evan’s position  
23. Mrs Evans says that WSCC accepted that they did not inform Mrs Evans in 1998 that she could opt in to the Scheme. WSCC agreed to include her period of casual work from 1998 to 2000 as pensionable and paid the necessary employer contributions. WSCC have refused to do the same for the period of 1995 to 1997. She was told by WSCC that she could not join because she was a casual employee, hence she did no elect to join. 
24. Mrs Evans says it is unfair for her to prove that she did not receive the leaflet in 1995 when WSCC cannot show that they sent it to Mrs Evans. Mrs Evans says that she did not receive any payslips in the post until April 1997; therefore she would not have received the leaflet in 1995. 

25. Mrs Evans says that while she was a casual employee, she was working regular hours and therefore WSCC should have automatically opted her in to the Scheme. 
26. Mrs Evans disagrees that she settled the claims related to hours worked within the COT3. (The COT3 excludes pension disputes but does say that Mrs Evans settles all claims she “was aware of” against WSCC).

27. Mrs Evans says that the pay she received of £434.39 was her backdated pay award for the year. She did not receive overtime pay for 31.5 hours. She insists that if WSCC used 79.5 hours for their whole-time equivalent calculations, it would produce a significantly higher pensionable pay. 

28. Mrs Evans insists that her pay grade was downgraded. She considers this a breach of employment contract. 
Summary of WSCC position  
29. WSCC say that they have calculated her pension entitlement in line with the LGPS rules and believe it to be correct. 

30. They have supplied details of how they calculated her final pensionable salary for WSCC reference number 3004818 and 30036100 jobs. 

31. They have calculated a pension which is beneficial for her based on the information they hold. 

32. When Mrs Evans returned to casual relief work in April 2008, she was employed at a lower rate (30036100); whereas her previous relief work service (3004818) was deferred using the higher rate of pay. 

33. WSCC add that it would be beneficial for Mrs Evans to combine the WSCC reference number 3004818 and 30036100 – but this is for Mrs Evans to decide. 

34. Finally, WSCC say that Mrs Evans signed a COT3 agreement in 2012 which settled all claims related to hours worked and all other known claims from Mrs Evans.  
Conclusions
Pensionable Pay

35. Firstly, Mrs Evans has not gone through IDR procedure in relation to her complaint about pensionable pay. Asking Mrs Evans to go through the IDR procedure will not yield a different outcome, as WSCC are unlikely to alter their stance and have supplied their response regarding the matter. Therefore I will proceed with the matter without the IDR procedure being completed by virtue of Regulation 3(2) (b) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996. 
36. Mrs Evans says that she worked 79.5 hours. This is based on the pay she says she received, however she also states that WSCC deducted 31.5 hours from the overtime she worked but never paid it to her in normal hours. So while Mrs Evans says she has been paid 79.5 hours, she has indeed worked 111 hours, if you include the 31.5 hours she says she is due. 
37. Without wanting to comment on employment related matters, but looking at the amounts paid to Mrs Evans from August to October 2009, it does appear that 31.5 hours was deducted but in October 2009. Typically, as this represents an underpayment of pay this needs to be addressed directly with WSCC. Whether WSCC will consider it further depends entirely on their interpretation of the COT3 settlement Mrs Evans signed. I cannot interfere in employment matters.    

38. So it is my opinion that under Regulation 4(1) pensionable pay means all salaries received in respect of employment. Mrs Evans received a salary for 111 hours in 2009/10 for her casual employment (albeit Mrs Evans disputes this). Regulation 8(3) allows for 111 hours to be calculated on a whole time equivalent. As WSCC have used 111 hours in their whole time equivalents, it is my opinion that the correct hours have been used. 
39. It would be worth saying that Mrs Evans argues that using 79.5 hours means her pensionable pay would be higher under whole time equivalents. This is not true. Mrs Evans has carried out a manual calculation using 79.5 hours and found that her pensionable pay would be £34,802. But Mrs Evans has used the part time pay for 111 hours and applied the calculation for 79.5 hours against this. If she uses the part time pay for 79.5 hours, rather than 111 hours, she will find that the whole time equivalent would be less than £27,805.13 (the pensionable pay calculated by WSCC). 
40. Further, Mrs Evans says that WSCC altered the pay scale she was on. WSCC changed the pay scales for casual employees which impacted Mrs Evans when she returned to employment after sick leave. It is an employment related matter which is outside of my jurisdiction. Again, this area may be covered within the COT3 Mrs Evans signed with WSCC. 
41. It is for Mrs Evans to consider whether she wants to merge the deferred service accrued within 30004818 with reference 30036100. Regulation 17(1) of the LGPS Administration Regulations 2008 allows her to merge the two periods of service but the pensionable salary will be based on the active service with WSCC reference 30036100. 

42. Therefore this complaint cannot be upheld. 
Pensionable Service 1995 to 1997
43. The period of employment from 1995 to 1997 was casual employment, as mentioned in the letter of appointment. Mrs Evans argues that she did regular hours and therefore it should not have been classed as casual employment. This is an employment matter which is better addressed by WSCC, but the letter of appointment does state clearly that she was employed on a casual basis. Further it is not for me to establish Mrs Evans’ contractual status with her employer, WSCC. 
44. Mrs Evans would like WSCC to class this period of casual employment as pensionable and pay employer contributions to LGPS. However, Mrs Evans previously did raise the matter with WSCC in 2008. Further Mrs Evans in 2009 said when she wanted her 1998 to 2000 casual period to be classed as pensionable, that the area of dispute was not 1995 to 1997. 
45. When Mrs Evans received confirmation in 2009 that WSCC will pay employer contribution, she did not ask for the period of 1995 to 1997 to be considered. It is reasonable to say that this may be because in her mind the period of dispute was not 1995 to 1997.  
46. Mrs Evans now argues that she did not receive a leaflet in July 1995 and had she received it she would have elected to join the LGPS from May 1995. This is the same argument she used in 2009 to convince WSCC to pay employer contributions for the casual employment in 1998 to 2000. WSCC say because they sent the leaflet in July 1995, it was for Mrs Evans to elect to join the LGPS, something which she did not do.  WSCC could not assume Mrs Evans wanted to join; the only course of action which they could have taken was to inform members affected by the changes by sending a leaflet with their payslips. 
47. It was always up to the casual employees to decide whether they wanted to elect to become members of LGPS or not. It seems that Mrs Evans did not want to join LGPS in 1995 to 1997 hence WSCC did not receive any election from her and she confirmed such in 2009, when she told WSCC that 1995 to 1997 was not the area of concern for her.  
48. WSCC paid contributions once for the period in 1998 to 2000, but this does not compel them to do so again, as especially Mrs Evans has produced no evidence to say that she would have elected to join the LGPS in 1995 to 1997. 
49. As no contributions were paid for the casual employment within the period of 1995 to 1997, the period is not pensionable as defined within regulation 6(a). Therefore this complaint cannot be upheld either. 
Jane Irvine
Deputy Pensions Ombudsman

14 May 2014
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