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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr William Wilson

	Scheme
	ICI Pension Fund (The Fund)

	Respondents
	The Trustees of the ICI Pension Fund (The Trustees)


Subject
Mr Wilson complains that:
· the Trustees would not consider further medical evidence from him in relation to his claim for an ill-health early retirement pension under Rule 18.1(F) of the Fund; and

· the Trustees delayed in providing him with a quotation for a reduced early retirement pension for 22 months.

The Deputy Pensions Ombudsman’s determination and short reasons

The first complaint should not be upheld against the Trustees as they have correctly concluded that Mr Wilson cannot apply for an ill-health pension under Rule 18.1(F) of the Fund as he did not leave the relevant employment by reason of permanent incapacity arising from physical injury or ill-health. The second complaint should not be upheld as quotations were provided in a timely fashion. However there were excessive delays in dealing with Mr Wilson’s complaint and a direction to compensate for the distress caused here is made.
DETAILED DETERMINATION

Rules Governing the Fund
1. This complaint hinges on the way the Rules of the Fund are interpreted. I am therefore setting out the relevant sections of the Rules below from the Definitive Deed and Rules dated 6 April 2006.
“Rule 2. – Definitions and Interpretation

…

(J) “Member” means a Contributing Member, a Limited Rights Deferred Pension Member, a Deferred Pension Member, a Pensioner or any other person who is receiving a pension from the Fund otherwise than by virtue of the exercise of any of the Trustees’ powers under paragraph (B) or (C) of Rule 31…

…

Rule 18.1 – Benefit 3 (Payable only where no Benefit 3A is payable)

(A) Qualifications for a Pension

A Benefit 3 pension will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member must have left the employment of a Contributing Company by reason of permanent incapacity arising from physical injury or ill-health. The Trustees will grant a Benefit 3 pension only if no pension is payable under Rule 18.2, and normally only if they are satisfied that the physical injury or ill-health from which the Contributing Member is suffering is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work. The Trustees may obtain a report from a qualified medical practitioner approved by them to that effect. The Trustees may also pay regard to any medical report obtained by the Contributing Member but the decision of the Trustees shall be final.

(ii) The Contributing Member must, at the time he left the employment of the Contributing Company, have been under the Normal Retirement Age.

(iii) The Contributing Member must at that time have been entitled to ten or more years’ Pensionable Service.

PROVIDED THAT if he left the employment of the Contributing Company on or after 6th April 1975, the pension will only be payable if he so requests and will then be paid to him in lieu of any other pension payable to him under the Rules (other than a Supplementary Pension under Rule 20).

…

(E) Contributing Member’s or Pensioners’ Right of Appeal

(i) Trustees’ refusal of a Benefit 3 pension or a discontinuance, suspension or reduction by the Trustees of a Benefit 3 pension. 

Where:

(A) the Trustees decide not to grant a Benefit 3 pension on medical grounds (whether in whole or in part) because they are not satisfied the physical injury or ill-health from which the Contributing Member is suffering is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work; or

(B) the Trustees decide under sub-paragraph (i) of paragraph (D) of this Rule to discontinue, suspend or reduce a Benefit 3 pension.

the internal dispute resolution procedure under Clause 47 shall include the procedure set out in (E)(ii) below.

…

(F) Discretionary Power for Trustees to grant Pensions in certain cases
No obligation shall be imposed by this Rule on any Contributing Company to retain a Member who has been awarded a Benefit 3 pension in their employment or to reinstate him in their employment when the pension ceases to be payable, but the Trustees may at their discretion grant or continue to pay to a Member who has not been retained or reinstated by the Contributing Company which previously employed him, a Benefit 3 pension of such an amount and for such a period as they may think fit, although the medical report of the Member does not state that he is suffering from such physical injury or ill-health as would have entitled him as a right to a Benefit 3 pension.

…

Rule 18.2. – Benefit 3A

(A) Qualifications for a Pension

A Benefit 3A pension will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member must have left the employment of a Contributing Company on or after 1st February 1980 by reason of serious and permanent incapacity arising from physical injury or ill-health. The Trustees will normally grant a pension only if they are satisfied that the incapacity is such that the Contributing Member concerned is not capable of being gainfully employed by a Contributing Company or any other employer or employers and is not likely to recover from the incapacity to any substantial extent and for this purpose the Trustees may obtain a report from a Registered Medical Practitioner approved by them. The Trustees may also pay regard to any medical report obtained by the Contributing Member but the decision of the Trustees shall be final.

(ii) The Contributing Member must, at the time he left the employment of the Contributing Company, have been under the Normal Retirement Age

PROVIDED THAT if he left the employment of the Contributing Company on or after 6th April 1975, the pension will only be payable if he so requests and will then be paid to him in lieu of any other pension payable to him under the Rules (other than a Supplementary Pension under Rule 20).

…”

Material Facts

2. Mr Wilson commenced employment with ICI Uniqema in 1971. On 7 December 2000 he was informed that his post was to become redundant.

3. He was told that his employment would be terminated by reason of redundancy on 30 September 2001. During the period under notice in July 2001 Mr Wilson applied for a Benefit 3 pension and was turned down. After appealing the decision an application was also submitted by Mr Wilson to our office in August 2003 appealing again this decision but this application was unsuccessful. Mr Wilson has persisted for some time in trying to have the issues during this period investigated again.

4. On 30 September 2008 Mr Wilson put in a request for a standard early retirement pension with a retirement date of 1 November 2008. On 14 October 2008 a quotation was sent by the Fund.

5. On 1 November 2008 the Trustees wrote to all deferred members stating that there would be a delay in producing pension increase letters due to an issue relating to the calculation of increases.

6. On 13 January 2009 Mr Wilson says he telephoned the Fund to request another quote with a retirement date of 1 February. At this time the ICI Pension Fund was seeking legal advice on the issue relating to pension increases. A letter was sent on 1 April explaining the delays.

7. On 20 April 2009 Mr Wilson sent a letter to the Fund asking to be considered for an ill-health pension under rule 18.1(F). Supplied with this letter were numerous items of medical evidence and copies of correspondence from the Occupational Pensions Advisory Service (now known as TPAS) which were related to his previous dispute.

8. On 14 July 2009 ICI Pension Services, the Fund’s administrator, responded to Mr Wilson to say that the Trustees would not be exercising their discretion to consider an ill-health application for him. It was explained that the rule in question is only used where the Trustees feel there are exceptional circumstances and that they did not feel that Mr Wilson’s situation was exceptional. One of the factors quoted was that Mr Wilson’s previous application for an ill-health pension had been turned down, because his physical condition did not qualify him for an ill-health award, and reference was also made to his employment ending by reason of redundancy. This letter also said that a standard early retirement quotation had been sent to Mr Wilson on 9 July.
9. On 21 July 2009 Mr Wilson wrote to TPAS asking for assistance with the recent issues he was having with the Fund.

10. Over the period from the above letter to September 2010 there was a lot of correspondence, much by e-mail, between Mr Wilson, TPAS and the Fund. At first TPAS tried to establish from the limited paperwork whether Mr Wilson’s complaint was the same as he had submitted many years previously. TPAS also tried to obtain paperwork from this office to help them decide whether the issue was new. They also tried (from February 2010) to obtain more paperwork from the Fund. ICI Pension Services state that they initially had difficulty providing information as Mr Wilson’s past papers were stored on an electronic file, which they had problems opening, and the file was over 1,000 pages long. Some papers were sent by ICI Pension Services to TPAS in July 2010.

11. On 23 April 2010 Mr Wilson requested another early retirement quote with a retirement date of 1 May. The quote was sent on 6 May. Mr Wilson, after raising some queries with the Fund, accepted this quote and sent back his papers on 14 June. After some more communications he requested a retirement date of 1 July and sent outstanding information to the Fund on 21 June. On 13 July Mr Wilson requested that his retirement date be set to 1 May. Mr Wilson’s pension was paid from 23 July and payment backdated to 1 May.

12. In relation to the ill-health application there is a gap in correspondence from September 2010 until 22 March 2011 when ICI Pension Services, after taking a telephone call from Mr Wilson, sent a letter to him enclosing Internal Dispute Resolution Procedure (IDRP) forms. On 11 May 2011 Mr Wilson sent his IDRP stage one papers to the Fund.

13. On 18 October 2011 the IDRP stage one response was sent. The response said that the Trustees have absolute discretion in applying Rule 18.1(F) and that the Rule did not set out any criteria or considerations to take into account. It was simply up to the Trustees to decide whether they would pay a pension in the circumstances. Further it was said that although Mr Wilson applied under this rule in April 2009 the relevant consideration of medical evidence must be based at the point in time at which he was not retained or reinstated by a participating company of the Fund, i.e. in 2001. Because of this the Trustees chose not to request additional medical evidence. The response referred again to Mr Wilson’s redundancy and refusal for a pension in 2001 as factors for not exercising their discretion. They also apologised for the time taken to respond to queries in relation to the ill-health issue. Mr Wilson’s complaint regarding delays in providing a retirement quote was not upheld and a detailed explanation for this was given listing the quotes he had received and a timeline of events. They said that quotes had been sent on 14 October 2008, 9 July 2009 and 6 May 2010.
14. On 11 March 2012 Mr Wilson sent a request to proceed to IDRP stage two. The stage two response was issued on 25 May. The Trustees said that the application of Rule 18.1(F) did not give an explicit discretion to disapply the other criteria set out in Rule 18.1(A), citing as an example the reason for leaving employment as being permanent incapacity or ill-health. The response also stated that as Mr Wilson’s condition was reviewed at the time of his original application subsequent clarification of his condition did not cause the Trustees to revise the original assessment of his capacity to work. They also added that they were not able to define exceptional circumstances stating that discretions by their nature are intended to give flexibility. The issue in relation to early retirement quotes was explained as previously and Mr Wilson’s complaint was not upheld.

Summary of Mr Wilson’s Position
15. A flowchart in his possession detailing the process that the Fund follows in ill-health cases proves that deferred members can apply for an ill-health pension.

16. That this current complaint is linked with his past complaint, relating to the refusal of an ill-health pension on leaving employment, therefore making the matter subject to an exceptional circumstance.  

17. Mr Wilson says that his medical situation has been overlooked. The Trustees have not commented on the content of the medical evidence or its importance to the outcome of any decision.

18. In relation to the second dispute Mr Wilson says that he did not receive the quote of 14 October 2008. Further he asks that we consider why he would continue to press for further early retirement quotes if he had indeed received this first quote.

19. He had only ever made one request for an early retirement quote, which was updated on a second and third occasion.

20. After receiving the quote of 14 July 2009 Mr Wilson says that since he knew the Trustees were assessing his ill-health claim he sought an assurance that the payment of an early retirement pension would not affect any future right to an early retirement pension. It took from July 2009 to May 2010 to obtain confirmation that an early retirement pension would not affect his claim for an ill-health pension under Rule 18.1(F).
Summary of the Trustees’ Position
21. The Trustees have submitted that if the Rules are interpreted in a practical and purposive manner, and in a way which makes sense against both the consequences of that interpretation and the intentions of the parties, then it should be seen that Rule 18.1(F) does not apply to all deferred members of the Fund.
22. The criteria listed under 18.1(A) cannot be disregarded when exercising discretion under Rule 18.1(F). Therefore it follows that to be considered for a Benefit 3 award the member must have left employment by reason of permanent incapacity arising from physical injury or ill-health. Mr Wilson left employment due to redundancy and so cannot be considered under this rule.
23. Although Rule 18.1(F) refers to a “Member” it was not the intention for this rule to cover everyone who falls into that definition. To do so would mean that even pensioners, spouses and dependents could make a claim under this rule.

24. If Rule 18.1(F) applied to all deferred members then this would lead to the impractical conclusion that deferred members of the Fund could apply for a Benefit 3 partial incapacity pension but could not apply for a Benefit 3A pension which is paid on total incapacity.

25. In the Trustee’s view the discretion only applies to a deferred member at or around the point that the member is being considered for the payment, or continuation, of a Benefit 3 Pension.

26. In relation to the complaint regarding early retirement quotes the first quote was sent to Mr Wilson on 14 October 2008, shortly after being requested on 30 September 2008. The third was sent to him on 6 May within two weeks of being requested. There was a delay in issuing the second quote of 9 July 2009, which had been requested on 13 January 2009, but this was unavoidable due to legal issues which had been explained to members.

27. The Trustees have conceded that there delays in dealing with Mr Wilson’s appeal and have offered £250 for the distress and inconvenience caused.
Conclusions

Discretionary Ill-health Pension Issues
28. A number of arguments have been put forward for why Rule 18.1(F) of the Fund does not apply to all Members as defined within the Rules. Some of these do not stack up. For example a purposive reading of this rule would not lead to spouses and dependents being eligible for consideration. The rule in question clearly applies to those who were at some point employed by a Contributing Company and had not returned to employment, which will not be the case for the majority of spouse’s and dependents. Nor could it have been intended for those who have never been employed by a Contributing Company to be eligible for an ill-health pension.

29. The key argument is the fact that the Benefit 3A award does not apply to deferred pensioners. Rule 18.2 applies to those with are suffering from serious and permanent incapacity. There is no provision here for a deferred member of the Fund to claim such an award. Although the layout of this rule is very similar to Rule 18.1 there is no corresponding subsection (F) giving the Trustees discretion to award a Benefit 3A pension to those whose medical report does not entitle them as a right to a Benefit 3A pension. There is such a discretion given under Rule 18.1. It would not produce a purposive reading of the Rules if a deferred member of the Fund could apply for an ill-health award on partial incapacity but not in the case of total incapacity. The draftsman could not have intended for this result. The reference to a “Member” is used to cover the possibility of an individual having left employment and now being a deferred member of the Fund rather than a Contributing Member. It does not extend however to confer a right to all deferred members to apply for such an award.

30. Mr Wilson should not have been considered under Rule 18.1 (F) in 2009 as he was a deferred member of the Fund and he had not been eligible to apply for a Benefit 3 award on any earlier occasion as he left employment due to redundancy. Disappointing though it will be for Mr Wilson I do not uphold this part of his complaint.
31. It is not clear why the Trustees did not dismiss Mr Wilson’s application for this reason at each stage. In the April 2009 response they suggested that they would have considered granting an ill-health pension in exceptional circumstances. In the IDRP stage one response they say they considered the merits of his case in detail, indeed stating that it was the contemporaneous medical evidence that was important, rather than stating that he was ineligible to be considered under this rule. It was only at the IDRP stage two response that prominence was given to the fact he left employment for reasons other than ill-health. However this response still went on to consider the merits of Mr Wilson’s application when there was no need to. He could not have been considered under the appeal process detailed under Rule 18.1. (E) as this only applies to Contributing and Pensioner Members, of which Mr Wilson is neither. He should have been informed that he could not be considered under this rule.

32. Mr Wilson has pursued this issue with the Fund from April 2009 until his application to our office. It could and should have been explained that he could not actually apply under this rule earlier, certainly by stage one of the IDRP. Though they may now have a correct interpretation of the rule in question the Trustees do not previously appear to have adopted a correct interpretation. This has resulted in the matter going on for longer than was necessary.   I have considered whether to make an award for distress or inconvenience caused to Mr Wilson because of this, but decided not to as I cannot see evidence that distress or inconvenience has been caused. Even if the correct interpretation had been given at the outset I do not think that this would have stopped Mr Wilson from proceeding down IDRP and on to this office as he would have appealed any rejection for an ill-health pension. He has pursued the ill-health pension issue for over ten years and the Fund had to review a considerable amount of paperwork relating to Mr Wilson before issuing responses.
33. Mr Wilson is clearly aggrieved that his application to this office in 2003 and this current application have been determined on similar lines, i.e. that he is not eligible to be considered under Rule 18.1 (A) or 18.1 (F) as he left employment due to redundancy. I have made no comment on the state of his health and cast no doubt on whether he is ill. He is simply not eligible to apply under the Rules for an ill-health pension. It is for this reason that the medical evidence he supplies does not need to be considered by the Trustees.
34. Mr Wilson has provided us with a flowchart which he believes proves that deferred members of the Fund can apply for an ill-health pension. If the flowchart did indeed show this then it would still be immaterial as its existence could not be deemed to override the Rules of the Fund. In any event the flowchart only really shows that an individual who has recently left employment, and will then be either a deferred member or a pensioner member (assuming that an immediate award is paid), can appeal a decision not to award an ill-health pension. It does not say that such an application can be made by deferred members many years after leaving employment.

Early Retirement Quote Issues

35. Mr Wilson’s other complaint was that it took around 22 months for the Fund to provide details of his early retirement pension. He claims it took from October 2008 until July 2010 to arrange payment of an early retirement pension.

36. I noted in the dispute responses from ICI Pension Services that quotes were sent to Mr Wilson on 14 October 2008 and 9 July 2009. This was detailed in both stages of the dispute process. I cannot see within Mr Wilson’s communications with the Fund any mention of these quotes or any assertion that he did not receive these quotes. We have been provided with copies of these quotes during the investigation.

37. Mr Wilson in a communication to our office has stated that he did not receive the earlier quote from 2008, although he concedes he did receive the quote of July 2009. Further Mr Wilson asked the question of why he would continue to pursue a quote if he had already received it. Both quotes were correctly addressed. I cannot know with any certainty whether this first quote was received. Possibly it may have got lost in the postal system and these things do happen. I am satisfied that the early retirement quote was sent and for that reason alone there would not be maladministration in my view. If pressed I would conclude that the first quote was received by Mr Wilson (after all the balance of probabilities is that a correctly addressed item of post reaches its destination).
38. Mr Wilson has also doubted whether the October 2008  quote was sent, suggesting that it would be easy for the Trustees to produce such a quote at a later date. As I have said I am satisfied that such a quote was sent. Mr Wilson also says that he only requested one early retirement quote and two revisions to this quote. He also points to a letter from ICI Pension Services on 1 April 2009 within which it is said that “You had requested revised pension commencement figures and we will arrange for this to be done…”. Whether he requested three quotes from the Fund or whether he requested one quote with two later requests for a revision makes no difference in my view. If anything the fact that ICI Pension Services said they were arranging revised figures suggests that they must have provided him with some figures prior to April 2009.
39. On the balance of probabilities Mr Wilson received a quote in October 2008 shortly after requesting it but he did not act on this quote. Mr Wilson received another quote in July 2009 and, although there was a delay in providing this quote due to legal issues, Mr Wilson still did not act on this quote after it was provided. He only acted on the third quote he received in May 2010. But even then there was a big gap between receiving the last quote in July 2009 and requesting a new quote in April 2010.
40. Given that Mr Wilson had chances to draw an early retirement pension prior to 2010 but did not act on the quotes received I do not believe that the Fund can be accused of delaying matters for 22 months. Having failed to accept the quote from July 2009 there is no reason to believe that Mr Wilson would have accepted any earlier quote. Mr Wilson appears to have raised additional queries after receiving the quotes but regardless of this he did receive the quotes (which is what his complaint is about) and he had chances to claim an early retirement pension. Putting further questions to the Fund did not prevent Mr Wilson from claiming the amounts on offer.
41. Mr Wilson has recently submitted that it took from July 2009 to May 2010 to obtain confirmation that an early retirement pension would not affect his claim for an ill-health pension under Rule 18.1(F). This he says is why he did not accept the July 2009 quote. There is no evidence of a query along the lines described by Mr Wilson being made prior to February 2010. In his own table of contacts that he provided to this office he lists that a query made in July 2009 was in relation to deferred pension increases. He does not list or evidence any query in relation to the possible effect of early retirement on an ill-health pension application until 12 February 2010. Moreover the letter of 14 July 2009 from ICI Pension Services said that Mr Wilson would not qualify for an ill-health pension and referred to an early retirement quote having been issued a few days earlier on 9 July. So he was not actually being actively considered for an ill-health pension at the time that he says he raised the query – he had already been refused. Possibly Mr Wilson has become confused when trying to run two separate lines of enquiry with the Fund at the same time, one via the services of TPAS. He has also recently cited to this office issues with changing TPAS advisers and time delays caused by his application to their office. But I cannot see that these issues were caused by the Trustees. He had the July 2009 quote in his possession by the time he contacted TPAS and did not act on it. He was always free to contest any issue relating to his ill-health pension application separately.
42. Although Mr Wilson asks that we consider why he kept requesting quotes if he had received the quotation of November 2008 I think that the failure to act on the second quote, which he does not deny receiving, and the fact that even the acceptance of the third quote was delayed for some time would put doubt in the mind of any impartial adjudicator as to whether he would have accepted the first quote. In any event I am satisfied that the quote was sent to him and on the balance of probabilities it was received. For the reasons highlighted I do not uphold this part of his complaint.
43. There is another issue with a delay that occurred when responding to Mr Wilson’s ill-health appeals. After sending his IDRP stage one papers to the Fund on 11 May 2011 it took until 18 October 2011 to issue a response, which was far too long and above the statutory timescale of four months for such responses. The Trustees have previously apologised for delays in this regard and have offered a sum of £250 for the distress and inconvenience caused. This is more than I would normally award in the circumstances and so I feel this is more than adequate.
Directions

44. The Trustees shall pay Mr Wilson £250 as compensation for the distress and inconvenience for delays in the IDRP process.
JANE IRVINE
Deputy Pensions Ombudsman

22 May 2011
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