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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Algie and Mr G E Harrop

	Scheme
	:
	The Nalco Limited 2002 Pension Plan (the Plan)

	Respondents
	:
	Nalco Limited (Nalco)
The Trustees of the Plan


Subject
Mr Algie and Mr Harrop complain that since 2002 Nalco has failed to grant pension increases under the Plan as had been the case before their mandatory transfer to the Plan.  They also say that the Trustees have a duty to pursue the matter in the Courts.
The Ombudsman’s determination and short reasons

The complaint should be upheld against Nalco as it has not had regard to the actuary’s certification, nor the undertaking given by Nalco at the time of the transfer.  Additionally it has made a decision of principle that has not been effectively reviewed subsequently.

The complaint should not be upheld against the Trustees.

DETAILED DETERMINATION

Material Facts
1. The history of the companies making up the business that is now Nalco is complex.  Mr Algie’s and Mr Harrop’s scheme membership histories are also complex as a result.  However, for the purposes of their complaints what is relevant is that each is retired and each has a pension from the Plan that is derived from what was ultimately the Nalco Limited Pension Scheme (the Scheme).  (Mr Algie also has a pension under a different section, which is not relevant to his complaint).  Some sections of the Scheme provided for guaranteed increases in payment. The relevant section of the Scheme to which Mr Algie and Mr Harrop belonged provided for increases in pensions in payment, in excess of guaranteed minimum pensions, at the principal employer’s discretion.  
2. Rule 11.2(1) of the Scheme dealt with increases to pensions in payment for Mr Algie and Mr Harrop.  As relevant it said:

“All pensions in payment shall be reviewed at such regular intervals as the Principal Employer may from time to time decide, and, if the Principal Employer decides, shall be increased by such amount as the Principal Employer decides.”

3. For many years, until and including 1 October 2002, increases were equivalent to the change in the retail price index (RPI) over the preceding year.

4. By 2002, following further corporate changes, the principal employer to three schemes, one of which was the Scheme, had become the same company – Ondeo Nalco Limited (now Nalco Limited) and it was decided that the schemes should merge.  The Plan was created (at that time it was called the Ondeo Nalco Pension Plan) and the transfer of the Scheme to the Plan took effect from 1 October 2002.
5. A notice, signed on behalf of the trustees of the Scheme, to pensioners and those with deferred benefits under the Scheme said (as relevant):
“Your benefits will not change as a result of the transfer to [the Plan].
If you are receiving a pension it will continue to be paid but after 1 October 2002 this will be from [the Plan].

…
The transfer is being made in accordance with Section 12(1) of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991.  The transfer is only possible because the actuary to [the Scheme] will sign a certificate called a GN16 certificate, which certifies that your benefits will be no less favourable after the transfer to [the Plan].  The trustees of [the Scheme] have agreed to the transfer of your benefits.”
6. A Deed dated 17 July 2002 dealt with the planned transfer (the Transfer Deed). Clause 9 was headed “Discretionary Practice” and under Clause 9.1 Nalco declared that:
“it intends to exercise its discretionary powers under [the Plan] in respect of granting approval to discretionary increases to pensions in payment …, in a manner that is consistent with the current practice in the way that the Principal Employer (as defined in [the Scheme] Deed) gives consideration to the exercise of such powers under [the Scheme], as applicable provided that this declaration will not operate to fetter in any way any discretionary power vested in [Nalco] or [the trustees of the Plan] by [the Plan’s rules] nor does it create any additional rights or obligations for any person;”
7. As indicated in the notice referred to above, the actuary to the Scheme signed a “GN16” certificate consistent with the requirements of Regulation 12 of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991.  That regulation imposes certain conditions on transfers of accrued rights that are made without consent. Paragraph (3), as relevant, says:

(3)
The condition set out in this paragraph is that the relevant actuary certifies to the trustees or managers of the transferring scheme that-
…

(b)
where it is the established custom for discretionary benefits or increases in benefits to be awarded under the transferring scheme, there is good cause to believe that the award of discretionary benefits or increases in benefits under the receiving scheme will (making allowance for any amount by which transfer credits under the receiving scheme are more favourable than the rights to be transferred) be, broadly no less favourable. 

(4)
For the purposes of paragraph (3)(b), the relevant actuary shall, in considering whether there is good cause, have regard to all the circumstances of the case and in particular-

(a)
to any established custom of the receiving scheme with regard to the provision of discretionary benefits or increases in benefits; and 

(b)
to any announcements made with regard to the provision of such benefits under the receiving scheme.
8. There is scant evidence of Nalco’s decision making process as regards pension increases in the years from 2003 onwards.
9. As far as 2003 is concerned, my office has been provided with an exchange of emails between a consultant employed by the Plan’s actuaries and a Nalco human resources officer.  On 9 October 2003 the consultant said:
“…you may remember that, under the Scheme certain pension increases given on each 1 October are discretionary rather than automatic …

Under [the Plan] it is the Principal Employer ([Nalco]) which decides whether any discretionary increases are to be paid “having regard to the sufficiency of the fund and taking actuarial advice”.  Please could you advise whether [Nalco] wish to consider giving any such discretionary increases this year.  If so we would need to give you any relevant actuarial advice and determine whether the cost of any increases granted could be met from the Fund or would have to be paid for by a special contribution from the Company.

Given that, under [the Plan], it has already been agreed not to make any allowances for these discretionary increases in transfer values, cash commutation factors and for the future funding of the Plan … and given the provisional valuation results that were presented to the recent Trustees’ meeting, it is very likely that a special contribution would be required from the Company if any such discretionary increases were to be awarded.”
10. On 5 November 2003 a different consultant (an actuary) emailed the same HR officer.  He said:
“During our recent telephone discussions about the annual pension increases … you confirmed that [Nalco] decided not to grant discretionary increases to any pensions in payment on 1 October 2003 (in particular, this means that there will be no discretionary increases applied to the pre April 1997 pension in excess of GMP for the “Nalco” section pensioners).  Please confirm that this is the case so that the administrators can implement the required guaranteed increases.”

11. The HR officer sent a one line confirmatory reply the next day.
12. There is no written record of this decision elsewhere.  Nor is there a written record in Nalco’s papers of the decisions in 2004 or 2005.  There are, however, minutes of trustees’ meetings at which Nalco’s finance director told the trustees what the decision was.  In October 2004 it is minuted that:

“CL advised that the Company would not be granting any increases to pensions in payment.”
And in September 2005 the minute says:

“CL confirmed that the company had considered the topic of discretionary pension increases but in the context of other cost-cutting exercises that the Company is making, it had decided not to grant any discretionary pension increases in October 2005.”
The Rules of the Plan
13. My office has been provided with an extract of the present rules of the Plan.  They are dated 18 November 2008 and so significantly post date the events to which the complaints relate.  However, Appendix 1 to the Plan’s rules is clearly unchanged. At paragraph 2 it says:

“The benefit entitlements under the Plan for and in respect of [former members and beneficiaries of the Scheme] shall … be the same as those which applied for, and (if applicable) in respect of, that person under the documentation which governed [the Scheme] immediately prior to the Merger date (or as otherwise required by law), both as to:

· the amount of benefit, and

· circumstances in which a person is eligible for, or is entitled to receive (or to continue to receive) a benefit under the Plan.  For the avoidance of doubt this does not mean that a discretion or power has to be exercised by the same party (whether the Trustees and/or the Principal Employer as the case may be) as under the documentation which covered [the Scheme] immediately prior to the Merger Date.”

14. Paragraph 3 says “The following trust provisions which govern the Plan shall apply to the [former members and beneficiaries of the Scheme]” and lists the Plan rules that apply to those members.  That list includes “Part 13 (excluding Rules 13.2.1 and 13.2.3) - General Benefit Payment Provisions”.
15. The present Plan rules contain a Part 13, which is headed “General Benefit Payment Provisions”.  There have been some numbering changes, but Nalco says (and I accept) that the reference to Rule 13.2.1 is to a paragraph that dealt with non-discretionary increases to pensions in payment and the reference to Rule 13.2.3 is to a paragraph that dealt with proportionate increases for pensions in payment for less than a full year.  The paragraph that would, on the same basis, be Rule 13.2.2 says 
“Further increases to pensions in payment may be made from time to time if the Principal Employer so decides, having regard to the sufficiency of the Fund and after taking Actuarial Advice.”
Summary of Mr Algie and Mr Harrop’s position 
16. For the purposes of what follows I describe all of the arguments put as shared between Mr Algie and Mr Harrop, irrespective of who actually raised it. The two have collaborated to some extent. In practice almost all of their arguments are the same and anyway are equally applicable to each.

17. Mr Algie and Mr Harrop argue that the long-standing (they say 22 year) practice of providing increases in line with RPI has created, by custom and practice, an implied contractual obligation between employer and employee to provide such increases in future.
18. They also point to the declaration in the Transfer Deed and say that is binding on Nalco. They say that with a change in Nalco’s parent in 2003 the new owner was also bound.
19. They say that the requirement for a GN16 certificate imposes particular requirements as regards future increases being broadly no less favourable than in the transferring scheme.

Summary of Nalco’s position
20. Nalco’s discretion under the Plan rules cannot be fettered.  The “custom and practice” argument is a matter of employment law outside my jurisdiction.
21. Clause 9.1 of the Transfer Deed is no more than a declaration of intent.  It cannot constitute a binding commitment to a particular course of action.  That would amount to an improper fetter on the discretion under the Plan Rules (as recognised by the proviso to the Clause).

22. The GN16 certificate is addressed to the transferring trustees and has no effect on the principal employer or trustees of the receiving scheme.
23. The principal employer under the Scheme and the Plan was the same entity.
24. Nalco is required to make regular decisions on many issues.  The way they are recorded depends on the nature of the decisions and, although with hindsight more thorough documentation may have been desirable, Nalco’s view is that recording its decision in the trustees’ minutes is sufficient.

25. Nalco’s practice in relation to decisions, being “the fact that decisions are taken annually and the factors that are taken into account”, were the same before and after the merger.

26. The stance that Nalco took before and after the merger was that discretionary increases will be provided if economic circumstances allow.  The funding position of the plan has been deteriorating over time, as has Nalco’s financial performance.

27. The Scheme trustees have not objected to the decision not to grant increases, which indicates that they did not consider that either the actuary’s certificate or the Transfer Deed required more of Nalco.
28. My office asked Nalco to “confirm who actually made the decision each year”.  In response Nalco said the decision was made by the Finance Director. (He is Mr L, referred to as “CL” in the trustees’ minutes quoted from above). What Mr L told my office is this:

“I can confirm that I, in my capacity as a director of [Nalco] I [sic] have taken the decision not to award discretionary pension increases since 2003.

As Nalco is part of an international group, I consulted the Managing Director of the European business and also [KH] in Naperville before taking the decision, however, the ultimate responsibility for the decision rests with me.  The principal reason for this consultation was, (i) to raise the financial materiality of the issue with the wider group, and (ii) to confirm that there was no precedent or impending financial change that would have caused me to have arrived at a different decision.

The directors of Nalco, as principal employer of [the Plan], are fully aware of the obligation on them to review the issue of discretionary increases for pensioner members.  The decision not to award discretionary pension increases is not to be regarded as having set a precedent for the future; the decision will be reviewed periodically.”

29. In later correspondence, responding to the suggestion that a single decision of principle had been made, Mr L said that the statement above referred to “the decision” in response to the words used by my office.  He concluded his comments on the point by saying:

“In addition, I would note that the decision was taken by [MF], the Vice President of HR-International, which indicates the seriousness with which Nalco regarded the decision making process and the importance given to it.”
Conclusions
30. Mr Algie and Mr Harrop included the Plan trustees as respondents to their complaints.  As will be clear from what follows I do not think they had a material part to play. I have not invited them to respond and I do not uphold any aspect of the complaints against them.
31. I agree that in the absence of anything else Nalco has wide discretion whether to grant increases under the rules of the Plan.  That discretion cannot be fettered, in that Nalco cannot commit itself for the future to reach any particular decision, exclude any relevant factors and so on. However, Nalco must act within the general obligation not to undermine the trust and confidence required in the employment relationship.  And in exercising their discretion they had to take account of all relevant factors (and disregard irrelevant ones).
“Custom and Practice”
32. Dealing first with the “custom and practice” argument, which is within my jurisdiction in so far as it relates to any obligations arising under the Plan, I do not accept Mr Algie and Mr Harrop’s argument.  Put simply there cannot be a contractual obligation that deprives Nalco of the express discretion that they have under the Plan rules (and had under the Nalco Pension Scheme Rules).

The GN16 Certificate

33. Nalco say that the actuary’s certificate was a matter between the actuary and the trustees of the Scheme and has no bearing on Nalco’s exercise of discretion under the Plan.  I do not think it quite as simple as that. It is of course true that there is no direct legal relationship between the actuary and Nalco in respect of the document. But the relationship between Nalco on the one hand and Plan members and employees on the other is maintained in a broad context which would include the actuary’s certificate, of which they must have been aware, even if not parties.  In particular it seems inconceivable that Nalco did not know that the notice referred to in paragraph 5 above referred to the actuary’s certificate as offering reassurance, and that such a certificate was a prerequisite for the transfer to take place at all.
34. In essence the certificate said that the actuary thought there was good cause to believe that the award of increases in benefits under the Plan would be broadly no less favourable than under the Scheme.  In deciding whether there was good cause the actuary should have had regard to any established custom, which in this case had been to provide RPI increases for many years.  

35. It is of significance that the actuary must have good cause to believe that the award of increases will be broadly no less favourable.  It is not just that the conditions underlying the discretion, the factors to be taken into account and the frequency with which the award will be considered are no less favourable.  It is the actual award.  And regard must be had to actual established custom of past awards.

36. To sign the certificate the actuary must be taken to have satisfied him or herself of what the award of increases would be likely to be under the Plan.  The certificate could not have been looking only at the Scheme. It appears that in fact the actuary for both schemes was the same, which indicates proper knowledge of them both.  

37. If the actuary’s “good cause to believe” was not immediately not borne out by events (as it was not, since there is no doubt that the award was in fact less favourable) there are a limited number of possible reasons.  Unappealingly and improbably, the actuary may have had been deluded or hoodwinked or just have suffered from poor judgment.  More plausibly the actuary may have had “good cause to believe” which was overtaken by events (an unexpected collapse in Nalco’s fortunes or the Plan’s funds, for example).  But it could not be proper for Nalco, knowing that the Actuary had given a certificate recording a well founded belief which must have been based on knowledge of Nalco and the Plan, to make a decision without good reason which flew in the face of the actuary’s belief.  
38. I pause to note that one of the matters that must have been material to the actuary’s belief was the relative funding position of the Scheme and the Plan.  If, for example, the actuary knew that the funding position of the former was substantially stronger than that of the latter after merger so as to seriously prejudice future increases, then the certificate could not have been forthcoming.  The reverse is that in the absence of other material factors it would be difficult, if not improper, for Nalco to use the weaker position of the Plan as a reason for refusing increases.
39. The question relating to the GN16 certificate is not, as far as these complaints are concerned, a question of whether Nalco has dealt in good faith with the actuary to the Scheme and the Plan – or indeed whether the actuary signed the certificate in good faith. It is that Nalco would not have been dealing with the members in good faith if it had known (as it must have) that the actuary certified “good cause to believe” that Nalco would behave in a particular way, but it then, without a change in circumstance, decided to behave differently. So if Nalco has not had regard to the actuary’s “good cause to believe” then at best there has been maladministration in overlooking it (because a relevant factor has been disregarded) and at worst Nalco has not dealt with the members of the Plan in good faith.
The Transfer Deed
40. Nalco correctly says that the declaration of its intention in the Transfer Deed cannot act to fetter future discretion.  Nalco also says that it has effectively complied with the declaration because it has exercised discretion at the same times (annually) and taking the same factors into account.
41. Leaving aside for now that there is no proper record of what factors were taken into account, as with the GN16 certificate, I do not think the declaration can be so easily shrugged off.
42. Clause 9.1 of the Transfer Deed is, perhaps diplomatically, couched in ambiguous language. It indicates that Nalco intends to exercise discretion under the Plan consistently with current practice in the way that it considers exercise of discretion under the Scheme. The casual reader would be forgiven for thinking that it means that the outcome of the decision making process will be the same, though that is not what it says.  It then goes on to say that it does not act as a fetter nor create any additional rights or obligations.

43. The starting position must be that it meant something.  If all that it meant was that Nalco would take into account all relevant factors and review from time to time, that adds nothing to the general discretion under the Plan and as a statement of intent Clause 9.1 is valueless.  
44. The Clause says it does not create any obligations.  But there has to be some degree of obligation to attempt to adhere to it, otherwise it is not a statement of intent at all.  In my view, to the limited extent that Nalco was bound to take into account that it had made the statement, with the implication that it would match up to it, it did impose an obligation.
45. What was that obligation in practice?  It was for Nalco to note that it had intended to exercise its powers in a consistent manner with the exercise under the Scheme.  As I have said, that must have meant more than just the frequency of the decision and the factors to be taken into account.  In my judgment the practical way for Nalco to give effect to the obligation would be to approach the exercise of discretion under the Plan in the same state of mind as it had approached the matter under the Scheme.
46. My conclusion is that ignoring the existence of the undertaking, believing that it meant nothing of substance (or no more than that the same factors had to be taken into account as would have been taken into account anyway), was maladministration.

The decision making process
47. Nalco say that with hindsight better documentation of the decision may have been desirable.  I agree.  That said, although poor documentation of the decisions may be maladministration of itself, it does not follow that the decisions were wrongly made.
48. Although Nalco has said that decisions were made each year, the evidence is that one decision of principle was made, sometime before the mandatory 2003 increases were paid, and that decision was adhered to in subsequent years.
49. My first reason for reaching that view is that the email exchange in 2003 clearly records a decision had already been made not to fund for future discretionary increases (or calculate transfer values taking them into account).  That indicates (at least) that the trustees of the Plan knew what Nalco’s basic position was. Funding for increases and a decision in principle whether to pay them are inextricably bound together, because once there is no funding the increases are less affordable.  
50. My second reason is that the original explanation given by Mr L and quoted from above indicated a single decision. My office asked him who made the decision each year.  He said: 
“I can confirm that I, in my capacity as a director of [Nalco] … have taken the decision not to award discretionary pension increases since 2003.”
He went on to describe a consultation with international colleagues.  None of what he said was consistent with there being a series of decisions.  (As an example, he said that the decision did not set a precedent for the future and would be reviewed periodically.)
51. There is of course nothing wrong with reaching a decision as to the likely future exercise of discretion and then revisiting it periodically in the light of relevant factors.  But in view of the need to exercise discretion consistently with its exercise under the Scheme, an annual review was needed.  In practice the trustees’ minutes do little more than record that the existing practice was to continue.  Notwithstanding the 2005 reference to corporate cost cutting, it is in my judgment probable that Mr L did not give serious or lingering thought to doing anything else.

52. (Somewhat confusingly Mr L later said that there was not a single decision and that “the decision” was taken by the Vice President of HR-International.  If I had regard to that I would conclude that there was so much uncertainty about who actually made any decisions that the matter might need to be remitted anyway.)
53. Paragraph 3 of the Appendix to the Plan rules is clear that Rule 13.2.2 (or the paragraph that represents it) is specifically in force for transferring members.  That is not inconsistent with paragraph 2, which provides for entitlement to benefits to be the same, but effectively allows for the discretions under the Scheme to be used in settling those entitlements where relevant.  Doubtless the decision to leave Rule 3.2.2 applicable was made with a view to ensuring that the discretion to award increases for transferring members was explicit in the document rather than implicit through paragraph 2.  It may not have been thought particularly significant that it was worded slightly differently to the Scheme’s equivalent rule.
54. As a result, though, it became a specific requirement that the decision should be made “having regard to the sufficiency of the fund and taking actuarial advice”.  The 2003 decision was made without formal actuarial advice.  The consultant offered observations based on a recent funding review and there was a telephone conversation with an actuary of which I have not seen any record.  If the HR officer provided an actuarial briefing to Mr L before he made the decision it does not survive.
55. That is the closest that Nalco ever got to explicitly having regard to the sufficiency of the fund and taking actuarial advice. That said, even if the discretionary power as written in Plan rules had been disapplied by Appendix 1, that would not, in my judgment, relieve Nalco from the need to have regard to what the cost of increases could have been, if awarded. It may be that it was obvious at a glance that the Plan could not afford discretionary increases.  It may be that the cost of funding them was significant for Nalco. My office has now been provided with evidence of the Plan’s funding position and Nalco’s finances, which would have been relevant if considered in the proper context.  But there is no evidence that these things were meaningfully considered – certainly not in the years after 2003.
Summary of conclusions
56. Nalco was required to exercise its discretion taking into account all relevant factors.  It is also required to act in a way not likely to damage the relationship of trust and confidence with its employees.

57. I have found that Nalco, knowing that the actuary had good cause to believe that the award of increases would be broadly no less favourable under the Plan than under the Scheme, could not ignore that in determining the award.
58. I have also found that the declaration of intent, whilst not binding Nalco to any particular course of action, did impose an obligation to recognise that its intent at the time of the declaration was to exercise discretion in the same frame of mind as Nalco had under the Scheme over previous years.  

59. Finally I have found that Nalco (apparently, though it’s responses to me have been inconsistent and therefore unreliable on this point) made a single decision of principle that ought to have been properly revisited annually, taking into account all relevant factors including the funding of the scheme and actuarial advice where needed.

60. For these reasons I uphold the complaints of Mr Harrop and Mr Algie.
Directions
61. I direct Nalco to reconsider its exercise of discretion to pay increases on pensions in payment for each year from October 2003 to the present taking into account the observations in this determination.  The consideration shall take into account the material factors as they stood at the time.
62. In the event that increases are awarded, back payments to Mr Harrop and Mr Algie are to be made with simple interest at the base rate for the time being quoted by the reference banks from the due date of each instalment to the date of payment.

TONY KING

Pensions Ombudsman

20 March 2009
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