24691/2

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mr C J Simkin

	Scheme
	:
	Winterthur Life SIPP (the SIPP)

	Respondents
	:
	Capita PPML 
Winterthur Life 


Subject

· Mr Simkin claims that Capita PPML and Winterthur Life (jointly referred to as the respondents) caused significant delays in the transfer of cash and other assets from the SIPP to Hargreaves Lansdown. 

· Mr Simkin also claims that neither Capita nor Winterthur Life provided him with an explanation of charges and deductions as requested and caused additional delays by not responding to correspondence from him and the Pensions Advisory Service. 

The Ombudsman’s determination and short reasons

The complaint should be upheld because Mr Simkin and Hargreaves Lansdown chased the respondents repeatedly between February and June 2005. Had Mr Simkin’s instructions been complied with reasonably promptly, he would have been able to purchase assets in his Hargreaves Lansdown SIPP at a lower price. 

DETAILED DETERMINATION

Material Facts

1. Mr Simkin’s SIPP was set up in April 2001 with a transfer of cash and shares from a small self administered scheme. 

2. In 2004 Mr Simkin changed his financial adviser from Tenon Financial Services to S&S Financial Services.  The respondents were told of the change.

3. In 2005, Mr Simkin took steps to establish a new SIPP with Hargreaves Lansdown and transfer the Winterthur SIPP assets to them.  On 22 February, Mr Simkin sent a SIPP application and a letter of authority to Hargreaves Lansdown for transfer of the SIPP’s assets to them. Through S&S Financial Services Mr Simkin instructed the respondents to sell all Skandia assets in the SIPP because Hargreaves Lansdown could not accept them within their SIPP product. These instructions appear to have been carried out on 4 March. 

4. On 8 March, the respondents advised Tenon Financial Services (Mr Simkin’s old IFA) and Hargreaves Lansdown that they would proceed with the transfer as soon as a member discharge transfer form was received. 

5. Hargreaves Lansdown enclosed a completed copy of a “Declaration by Receiving Trustees/ Administrators” in a letter of 9 March to the respondents. They requested notification of any protected rights element and payment by cheque of any non protected rights held as cash. 

6. Mr Simkin received a copy of the transfer discharge form on 14 March and completed it (in the presence of a witness) on 22 March before sending it to the respondents. 

7. On 23 March and 6 April, Hargreaves Lansdown chased the respondents for a reply to their previous letter of 9 March. 

8. A total amount of £82,408.62 from the sale of the Skandia stock in the SIPP was received by the respondents on 19 April. 

9. On 26 April, Mr Simkin sent documentation to Hargreaves Lansdown including a copy of the completed transfer discharge form (which he had previously completed on 22 March). Despite the form being forwarded to the respondents the very next day, it again does not appear to have been received by them. 

10. The respondents continued to correspond with Tenon Financial Services in error. They told Tenon Financial Services on 3 May that they still had not received the transfer discharge form. The form was eventually received on 11 May but the respondents informed Tenon Financial Services that they needed a copy of Mr Simkin’s letter of 22 February. This would enable them to proceed with the transfer. 

11. Hargreaves Lansdown chased the respondents five times between 10 May and 22 June. They informed them that the necessary documents had been sent to them but the transfer remained incomplete. 

12. On 23 June, Mr Simkin was advised by the respondents that four funds could not be transferred “in specie” as he had requested and they would therefore have to be sold.  This was because of an error by the respondents in the initial registration of the holdings. Mr Simkin instructed the respondents to proceed with the sale on the same day. 

13. The respondents transferred £222,009.77 in cash to Hargreaves Lansdown on 27 June. 

14. On Hargreaves Lansdown confirming to Mr Simkin that they had received the funds, he made investments at various points in July and August.

15. On 31 August, Mr Simkin was advised by the respondents that another three funds could not be transferred “in specie” as he had requested and they would therefore have to be sold. Mr Simkin instructed the respondents to proceed with the sale on the same day. 

16. The respondents transferred a further £17,000 in cash to Hargreaves Lansdown on 16 September. Mr Simkin also made further investments in September and October. 

17. The respondents transferred 2,383 units (out of 6,441 units) of the Templeton Emerging Markets Investment Trust on an in-specie basis on 30 September. A further in-specie transfer of 1,844 units of the JP Morgan Japanese IT took place on 10 October. 

18. The respondents transferred a further £4,272.53 in cash on 2 November. 
19. The balance of the units held in the Templeton Emerging Markets Investment Trust was transferred on an in-specie basis on 18 January 2006. 
20. The respondents transferred final cash amounts of £79.98 and £17.26 on 6 March and 2 May 2006. 
Submissions   
21. Mr Simkin submits that:

· the respondents held £224,350.26 as cash in the SIPP on 17 May 2005. He did not want to complicate matters by making any further investments in the SIPP whilst the assets were being transferred to Hargreaves Lansdown. He also wanted to take advantage of Hargreaves Lansdown’s superior service and greater range of investments; 

· it was reasonable for him to expect that all assets of the SIPP should have been transferred to Hargreaves Lansdown by 17 May which would have enabled him to immediately make investments around then. Instead the transfer was completed in “dribs and drabs” and this meant that he ultimately made the investments originally intended at a higher cost of £27,033.52;

· the current value of his financial loss is assessed in two parts. Essentially it involves a comparison of the actual investment performance of the portfolio which he managed to fully assemble in April 2006 instead of a hypothetical investment performance based on his intended investment date of 17 May 2005. The first part of the loss claim revolves around any additional profit that his existing holdings within the portfolio would have hypothetically made to January 2009, had they been invested in May 2005 instead of April 2006. The existing holdings do not include any sales or purchases after 30 April 2006. The second part of the loss revolves around a comparison between any additional profit made from adjustments to the portfolio (through various sales) using the actual purchase dates and the hypothetical purchase dates of 17 May 2005;

· the respondents’ failure to set up the SIPP correctly in 2001 led to delays in the in-specie transfers. He has also been charged for correcting errors which were not caused by him in the first place; and

· he has spent over 75 hours in an effort to resolve matters which has resulted in a loss of income. 

22. The respondents’ submit that: 

· while waiting for the transfer to be completed, Mr Simkin could have made the same investments in the SIPP that he eventually made with Hargreaves Lansdown. So they do not consider that he has experienced any financial loss; 
· they consider that Hargreaves Lansdown’s chaser letters were requests to complete the transfer in full and did not specify that the cash should be transferred in the interim. The respondents’ normal procedure is to transfer cash at the conclusion of the transfer unless a request is made otherwise;

· they accept that ultimate responsibility for setting up the SIPP correctly lay with them. This was however not the sole reason for delays in the in-specie transfers being completed. The respondents experienced high work volumes and third parties such as registrars also did not prove helpful during the process. In any case, Mr Simkin has not been charged for any extra work  apart from the standard transaction charges that would apply for an in-specie transfer; and

· their offer to refund one year’s administration fee of £470 fairly and reasonably addresses the distress and inconvenience experienced by Mr Simkin.

Conclusions
23. The respondents have accepted that they contributed to a delay in the in-specie transfer, where it was required, of various assets from the SIPP. Matters were not helped by the respondents writing to the old IFA at the start of the transfer process. During June 2005, the respondents also notified Mr Simkin that certain investments could not be transferred in-specie and would therefore have to be sold. Had all the aspects surrounding the in-specie transfer process been handled in a reasonable time frame, I consider that the transfer of all the assets in the SIPP would have been completed much sooner than May 2006. 

24. I have seen evidence of Hargreaves Lansdown repeatedly chasing the respondents on behalf of Mr Simkin between February and June 2005. The urgency of the matter was stressed throughout this period. Whether there were requests for interim payments is irrelevant.  The transfer could and should have been completed in full much more quickly than it was.
25. The respondents have suggested that Mr Simkin could have adjusted the investments within the SIPP before transferring to the Hargreaves Lansdown SIPP.  But Mr Simkins was expecting to transfer out and reorganise the assets after he had done so.  That seems to me in the particular circumstances of this case to have been an entirely reasonable approach.  He had no reason to think that the process would be as protracted as it was.
26. I note that the respondents have provided Mr Simkin with a detailed explanation of the charges and deductions – albeit after the involvement of my office. Therefore, this aspect of Mr Simkin’s complaint has now been addressed. 

27. Had Mr Simkins’s instructions been acted upon in a reasonable time frame, there is no good reason why he would not have been able to make the investments he eventually did earlier - around 17 May 2005. I therefore uphold his complaint and consider that his total financial loss as at January 2009 is £54,045. This figure is based on data and calculations originally provided by Mr Simkin, but reviewed and modified by my office.  The supporting calculations have been provided to the respondents.

28. The first part of Mr Simkins’s claim has resulted in a hypothetical profit of £18,418 and an actual loss of £15,839 - so overall a loss of £34,257 (after rounding up) on current holdings within the portfolio (which could have been fully assembled in May 2005 instead of April 2006). The second part of his claim has resulted in an actual profit of £15,165 compared with a hypothetical profit of £34,953 – so a loss of £19,788 (due to the delay in assembling the portfolio) from the sales of various holdings of the portfolio. 

29. It is clear that Mr Simkin has spent significant time in sorting this matter out. Awards that I make to compensate for inconvenience in these circumstances cannot be directly related to time spent, nor are they penal. I make an appropriate direction below.

Directions  
30. Within 28 days of this determination, the respondents are to pay £54,045 to Mr Simkin’s Hargreaves Lansdown’s Vantage Versatile Retirement Account (SIPP). Simple interest at the reference bank rate should be added to this amount from 20 January 2009 to the date of payment.

31. Within 28 days of this determination, the respondents should pay Mr Simkin £350 in recognition of inconvenience suffered. 
TONY KING

Pensions Ombudsman
31 March 2009
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