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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs A Cunningham

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Department for Education, formerly the Department for Children, Schools and Families 


Subject

Mrs Cunningham complains that, following the reconsideration of her application for an ill-health retirement pension (IHER), the Department (which denotes the Department for Education or the Department for Children, Schools and Families as appropriate) did not grant her request.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Department as, given the medical opinions before the Department, complete consideration has not been given to the effect, at the time Mrs Cunningham’s application for IHER was first considered, that untried or incomplete treatments might have had on the permanency of her ill-health.  
DETAILED DETERMINATION

Introduction 

1. On 23 January 2008, I determined a complaint by Mrs Cunningham (R00621).  Mrs Cunningham complained that the Department had not properly considered her application for an incapacity pension.
2. The facts relevant to the present complaint were:
· a consultant psychiatrist had said on Mrs Cunningham’s application form (completed in August 2004) that Mrs Cunningham had undergone eight counselling sessions and six weeks of antidepressant medication;
· Mrs Cunningham was then seen by an occupational health physician appointed by the Department who noted that her antidepressant dosage had recently been increased and decided that she might yet benefit from this further treatment;
· in connection with an appeal, in February 2005 the consultant psychiatrist in response to being asked to “comment on the rejection of Mrs Cunningham’s application” said “It is known that even in severe depression, most patients respond within a year.  During that time, she has undergone treatment with both full dose antidepressants and she has received a full course of counselling.”
· in reaching a decision on the appeal the Department’s advisers noted that there were discrepancies in the consultant psychiatrist’s reports, noting in particular the reference to full dose antidepressants and a full course of counselling referred to in February compared with the initial lower dosage of antidepressants and eight weeks of counselling.
3. I determined that there had been maladministration in the way the matter had been considered and that Mrs Cunningham had as a result sustained injustice. The Department had decided a question (on behalf of the Secretary of State) when they considered that the evidence that had been provided conflicted with itself. I found that in order to properly determine whether Mrs Cunningham met the criteria, the Department should have addressed the apparent conflict and pursued its own enquiries in order to reach an informed decision. 
4. My direction was as follows:

“I direct [the Department] to reconsider Mrs Cunningham’s application for IHER with the benefit of such further medical advice as they consider necessary.  The Department is to notify Mrs Cunningham of the outcome within 56 days of the date of this Determination and, if her application is refused, set out the reasons for refusal.”  

5. Mrs Cunningham submitted a further complaint, which was accepted for investigation on 26 April 2010, about the continuing refusal of the Department to accept her application for IHER.
Relevant regulations
6. The Scheme is statutory and is governed by the Teachers' Pension Regulations 1997. Regulation E4 deals with entitlement to IHER (where a member is incapacitated, as defined). The relevant sections at the applicable time (November 2004 when Mrs Cunningham's application for IHER was initially refused) provided:

“4(1)
 person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

[(2) and (3), Cases A and B, are not relevant as they relate to members aged 60 or over]

(4)
In Case C the [member]



(a)
has not attained the age of 60,
(b)
has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c)
is incapacitated and became so before attaining the age of 60, and
(d)
is not within Case D [not relevant to Mrs Cunningham's situation]

7. The definition of incapacitated (contained in Schedule 1 to the Regulations) says:

“A person is incapacitated

(a)in the case of a teacher, organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.”
8. Regulation H9 says:

“All questions arising under these Regulations are to be determined by the Secretary of State.”
Material Facts

9. Mrs Cunningham was born on 11 April 1950. She was a teacher and was absent from work on sickness leave, due to stress and depression, from 1 July 2003. A phased return to work in January 2004 was attempted but was unsuccessful and in August 2004 Mrs Cunningham applied for IHER.   
10. During the investigation of Mrs Cunningham’s first complaint, when the Department knew what the outcome might be, they asked the Scheme’s medical advisers for their view on the matter. The Scheme’s medical advisers responded on 9 November 2007 as follows:
“…I confirm that I have read the medical documents. I believe the main issue of discrepancy relates to [consultant psychiatrist]’s assertion on 18-02-05, to quote, “Mrs Cunningham has suffered from sustained mental ill-health since mid 2003 a period of 18 months. It is known that even in severe depression most patients respond within a year. During that time she has undergone treatment with both full dose anti-depressants and she received a full course of counselling. Neither of these interventions, which are in keeping with the NICE guidelines on depression published at the end of 2004 has proved effective.” 

…

In the first medical report from [consultant psychiatrist], on Form 20, dated 06-08-04 he indicated he had reports from an occupational health nurse 31-10-03 and in early 2004 from a co-ordinator of a Stress Project for Teachers. As well as detailing the diagnosis and the stress from teaching he recorded her treatment as an anti-depressant fluoxetine 20mg daily for 6 weeks, and she had 8 sessions of counselling. He states that she had been referred for stress counselling in November 2004, picking up that date from the stress counsellor’s letter, but that is clearly a typo and probably should read November 2003. That was the extent of the treatment [consultant psychiatrist] was aware of her having. The letter from the stress counsellor does not go into the kind of therapy she practised.

…

Thus as I see it at the time of her application received in December 2004 we have the consultant psychiatrist stating (based on one consultation in August 2004) that the applicant had a full dosage of medication and a full amount of therapy over a period that would make her prognosis very unfavourable. On the other hand we have the consultant occupational physician (based on one consultation in October 2004) stating that her very recently introduced medication, increased to a greater dose than the full dose apparently alluded to by [consultant psychiatrist], there was a favourable prognosis, for recovery within 12 months from commencement of medication, and that a carefully planned and supported return to work was a reasonable objective. Nothing in the subsequent documentation that could have been produced at the time appears to change this reviewing medical adviser’s advice that [consultant occupational physician]’s opinion, which is more coherent should be favoured…

If [consultant psychiatrist] can explain the apparent discrepancies in his communications, there may then be a need to seek an independent specialist psychiatric opinion, and for that to be placed on an effective footing, that specialist would have to have access to the occupational health and GP records as well as the documents in this case.”                  
11. Following the determination of Mrs Cunningham’s original complaint, the Department wrote to Mrs Cunningham’s consultant psychiatrist requesting clarification of certain points made in his reports dated 6 August 2004 and 18 February 2005. In their letter, dated 3 March 2008, the Department said: 
“At the direction of the Pensions Ombudsman DCSF have been tasked to resolve apparent discrepancies that have arisen between the text of your 6 August 2004 and 18 February 2005 communications in comparison with a report provided by a consultant occupational physician, dated 26 October 2004, which has led to this latter report being preferred. The DCSF medical adviser refers, in the advice memorandum attached dated 9 November 2007, to the relevant texts in your documentation and that of the consultant physician…”
12. The consultant psychiatrist responded on 17 March 2008 and said:

“…I have seen Mrs Cunningham twice, on the 21st June 2004 and then on 20th April 2007. I supplied her general practitioner with two reports, dated 30th June 2004 and 26th April 2007. However I kept in touch with her progress in between through periods of communication with her and her union…. The apparent confusion in this case in relation to my evidence centres on my first report…   
At that stage Mrs Cunningham had undergone a lengthy course of therapy with an experience counsellor. She had failed to respond to a standard course of an antidepressant (Fluoxetine 20mg). Following a lengthy examination I concluded, not that Mrs Cunningham had exhausted all treatment options, but that it was unlikely that she would ever regain sufficient mental resilience to again cope with teaching whatever treatment was or was not offered. I note that my initial prognosis has proved accurate….

When [consultant occupational physician] examined her in October 2004, Mrs Cunningham was taking double the dose of Fluoxetine (40mg) than when I had seen her 4 months earlier, and in fact she had been taking a higher dose since early August (3 months previously). The normal trial length for antidepressants in adults is 4 to 6 weeks, so I had been quite justified in concluding that the antidepressant at the standard dose had not worked when I first saw Mrs Cunningham in June 2004. There is absolutely no basis in evidence for [consultant occupational physician] to conclude that it was early days in the treatment with the higher dose, or that the prognosis for a response to Fluoxetine 40mg was likely to be any better over the next 12 months than it was when seen by [consultant occupational physician] in October 2004. Therefore there was every reason for me to conclude in my communication to the NASUWT in February 2005 that after nearly two years of continued depression, and with a failure to respond to antidepressants at standard and higher doses, along with an earlier failure to respond to counselling, the prospects of Mrs Cunningham then were no better than when I saw her in June 2004. My report from April 2007 showed that my prediction for a chronicity in her depression was more than justified…”
13. The Department sent [consultant psychiatrist]’s report to their medical advisers for consideration. The medical advisers responded on 1 April 2008 as follows:
“…In his report of 06-08-04 [consultant psychiatrist] indicated that the applicant had a clear cut onset of depression, and when he saw her on 21-06-04 she had been on fluoxetine 20mg a day for 6 weeks with poor response. She had also had an 8 week course of counselling. Because she had been affected by work stress he recommended that the best way to help her was to remove the causative stress by environmental manipulation, by which he meant ill-health retirement. [Consultant occupational physician] would have seen this report when she enclosed her own report and sent the application off. [Consultant occupational physician]’s information was that the dosage of antidepressant had been increased in August 2004 and offered the opinion that the adverse work environment could be modified and she could be provided with additional support to enable her to return to work without her mental health condition worsening.
In his letter of 17-03-08 [consultant psychiatrist] indicated that, as she had failed to respond to a standard course of fluoxetine and had a course of therapy, although she had not exhausted all treatment options, she would not, irrespective of what treatment she was given become fit for her job again. This explanation does not answer his assertion on 18-02-05 that she had received full dosage of antidepressant and that she had not responded within a year. This is a misstatement of fact. The facts are that when she saw him in June 2004 she had only had 6 weeks of standard dose of fluoxetine and thus was far removed from an assessment of response or non-response by reference to a year’s treatment. [Consultant occupational physician] assessed that it was more likely that following an increase in her dosage she would only have reached a therapeutic level of antidepressant in her system by August 2004…
In terms of environmental alteration the failure of her return to work from January 2004 was affected by a number of additional adverse factors which [consultant occupational physician] detailed in her report and thus with [consultant occupational physician] finding her improved clinically and making further recommendations about rehabilitation it is reasonable that the medical advisers dealing with her application and appeals favoured her opinion over that of the consultant psychiatrist. Having read [consultant psychiatrist]’s response of 17-03-08, this medical adviser is not persuaded that his explanation mitigates the misstatement of fact in his 18-02-05 letter, and thus the rejection of the application/appeals in terms of the information which could have been provided at the time, and what reasonably could have been foreseen at the time remains reasonable….”

14. The Department advised Mrs Cunningham by letter dated 4 April 2008 that her application had been rejected.  They said:
“As directed by the Ombudsman I have written to [consultant psychiatrist] in order to obtain clarification of some discrepancies that were originally identified with the medical reports presented with your ill-health application. I have received a reply from [consultant psychiatrist] and passed this to our medical adviser for consideration. I am sorry to inform you that after consideration of this further information the Department is not recommending your application for acceptance.

I have attached our medical adviser’s comments to my letter for your information.”


(Those comments were as set out in paragraph 13.)
15. On 2 October 2008, Mrs Cunningham’s representatives wrote to the Department saying they had failed to comply with my directions. In particular, they said that the medical adviser’s note of 1 April 2008 only gives a view of why he believes there remains a discrepancy in the evidence but provides no explanation how the additional evidence supports the conclusion that there is no entitlement to an ill-health pension.  
16. The Department responded on 16 October 2008 saying that they had complied fully with the directions given to them.      
Summary of Mrs Cunningham’s position  
17. In rejecting the consultant psychiatrist’s opinion the Department’s medical advisers appear to be in disagreement with his prognosis because there is a change of Mrs Cunningham’s treatment.  
18. The Department’s medical advisers have taken the view that because there was an increase in the dosage of the antidepressants after the June 2004 report that it supports the fact that treatment had not been exhausted. 

19. The increase in Mrs Cunningham’s dosage was a matter decided by her GP but the basis of that decision has not been explored by the Department.  However, that is not an indication that a change in medication invalidates the consultant psychiatrist’s opinion.

20. In November 2007, the Department’s medical advisers made clear that an independent psychiatric opinion should be sought but the Department ignored this advice despite the opportunity for review following the Determination of 23 January 2008 and the fact that there is still a dispute of medical evidence.
21. The consultant psychiatrist’s report of 18 February 2005 has been quoted out of context as it actually stated “Mrs Cunningham has suffered from sustained mental health since mid 2003, a period of some 18 months. It is known that even in severe depression, most patients respond within a year”. 
22. I had concluded that the Department should address the relevant question. This is to be taken in the context of the statutory regulatory requirements. That is not to say that paragraphs 46-48 of the previous Determination should not be addressed, i.e. the Department should state more clearly how they came to their decision, but this should not be to the exclusion of the wider question as to whether at the date of the original decision, Mrs Cunningham was incapacitated, meaning unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.  
Summary of the Department’s position  
23. I had concluded that there was a conflict in the medical evidence which needed addressing before the Department could properly determine whether Mrs Cunningham met the IHER criteria. 

24. Following my determination the Department wrote to Mrs Cunningham’s consultant psychiatrist to obtain his comments on the discrepancies between his reports and that of the consultant occupational physician. Following receipt of his reply Mrs Cunningham’s application was fully reviewed with the benefit of all evidence held on file including the consultant psychiatrist’s response. The Department is satisfied that it has obeyed both the spirit and the letter of the Ombudsman’s determination.
25. The Department is now satisfied that Mrs Cunningham’s 2004 application has been properly considered following a full review.
26. The review of Mrs Cunningham’s application was not limited to criticism of the consultant psychiatrist’s report. All evidence was looked at again and the appropriate question, whether at the time of the application in 2004 Mrs Cunningham was incapacitated for teaching and likely to be so until at least her age retirement date despite appropriate treatment, was reconsidered. The Department undertakes such decisions on the balance of probabilities and concluded that at the date of reference it was probable that Mrs Cunningham would have been able to return to teaching at a future point following appropriate treatment.
27. The Department acted in good faith and was justified in considering the consultant psychiatrist’s report of 18 February 2005 as concerning Mrs Cunningham’s health at the time of the application whose rejection it was part of an appeal against. This would be the only reasonable conclusion that could be drawn from reading both the union letter of 4 March 2005 and the consultant psychiatrist’s report.
Conclusions

28. I remitted Mrs Cunningham’s case to the Department. They were to consider it having obtained further medical evidence as they considered necessary.  I had said that any conflicts of evidence needed to be resolved. 
29. The conflict in the evidence was the difference in the statements made by Mrs Cunningham’s consultant psychiatrist in August 2004 and February 2005. In particular, the reference to full dose antidepressants and a full course of counselling referred to in February 2005 compared with the initial lower dosage of antidepressants and eight weeks of counselling referred to in August 2004.
30. In April 2008, when the Department reconsidered Mrs Cunningham’s case, they had before them the previous medical evidence and a letter from the consultant psychiatrist dated 17 March 2008 which explained that when he had first seen Mrs Cunningham, in June 2004, she had undergone a lengthy course of therapy with an experienced counsellor and had failed to respond to a standard course of Fluoxetine (20mg). He said it was his view “not that Mrs Cunningham had exhausted all treatment options, but that it was unlikely that she would ever regain sufficient mental resilience to again cope with teaching whatever treatment was or was not offered.”  
31. He went on to say that when the consultant occupational physician examined Mrs Cunningham in October 2004 she was by then taking double the dose of Fluoxetine (40mg) than when he had seen her 4 months earlier, and in fact she had been taking a higher dose since early August. He concluded that it was not unreasonable for him to have concluded in his February 2005 report “…that after nearly two years of continued depression, and with a failure to respond to antidepressants at standard and higher doses, along with an earlier failure to respond to counselling, the prospects for Mrs Cunningham then were no better than when I saw her in June 2004…”.
32. The Department accepted the view of their medical advisers, who had concluded that there was a misstatement of fact in the consultant psychiatrist’s February 2005 report and that the report did not address why he had said “…had received full dosage of antidepressant and that she had not responded within a year. “ The medical advisers therefore, concluded that it was not unreasonable to have accepted the view of the consultant occupational physician.  
33. I remain concerned at the Department’s approach to this matter as there is no evidence that the discrepancies they perceive to be in the consultant psychiatrist’s comments have been addressed. They simply said there had been a misstatement of fact but went no further. These comments suggest that they remained unclear about the evidence provided and they ought properly to have asked the consultant psychiatrist for further clarification or, alternatively, sought an independent specialist psychiatric opinion, as suggested by the medical adviser in November 2007. 

34.
However, that there was a discrepancy in what the consultant psychiatrist said is, in my judgment, questionable. The February 2005 report was provided following a request from Mrs Cunningham’s union. The consultant psychiatrist was asked to “comment on the rejection of Mrs Cunningham’s application” but it is unclear that he was asked to provide an opinion on the permanency of Mrs Cunningham’s ill health at the date of her application in August 2004. By the time of his report in February 2005 Mrs Cunningham was on the higher dosage of medication and that is what the consultant psychiatrist said. It may not be so much that there was any discrepancy but rather the consultant psychiatrist was reporting on the position as it was at different times. 
35.
In fact I think the alleged “misstatement of fact” is caused by a misunderstanding or misreading.  What the consultant psychiatrist said was:

“Mrs Cunningham has suffered from sustained mental ill-health since mid 2003 a period of 18 months. It is known that even in severe depression most patients respond within a year. During that time she has undergone treatment with both full dose anti-depressants and she received a full course of counselling.”
36.
In April 2008 the medical advisers said the misstatement of fact was:

“…his assertion on 18-02-05 that she had received full dosage of antidepressant and that she had not responded within a year.”
They went on:

“The facts are that when she saw him in June 2004 she had only had 6 weeks of standard dose of fluoxetine and thus was far removed from an assessment of response or non-response by reference to a year’s treatment.”

34. I suspect that the consultant psychiatrist did not mean to say that Mrs Cunningham had received treatment for a year.  He said that she had been ill for more than a year and that most patients responded within a year.  In March 2008 he described his previous view as a conclusion: 

“ that after nearly two years of continued depression, and with a failure to respond to antidepressants at standard and higher doses, along with an earlier failure to respond to counselling, the prospects for Mrs Cunningham [in February 2005] were no better than when I saw her in June 2004.”

35. Understandably, perhaps, the Department’s medical advisers took “respond within a year” to mean “respond to treatment within a year”.  I can see there is some ambiguity – but I do not agree with the Department’s medical advisers that the consultant psychiatrist had said that Mrs Cunningham had failed to respond within a year of the start of her treatment.

36. The Department contend that it is clear from the consultant psychiatrist’s report of 18 February 2005 that he was commenting on Mrs Cunningham’s health at the time of the initial application and not at a later date. The covering letter dated 4 March 2005 may well say that the report is not further medical evidence but that does not mean that the consultant psychiatrist was not commenting on previous evidence in the light of new information. Evidently he was – as he referred directly to the higher dosage that had not been started when he saw Mrs Cunningham.

37. The Department contend that the review of Mrs Cunningham’s application was not limited to criticism of the consultant psychiatrist’s report. I accept that the Department’s medical advisers, in their report dated 1 April 2008, refer to the whether Mrs Cunningham was incapacitated for teaching and likely to be so until at least her age retirement date at the time of her application. 
38. Though only indirectly relevant to this complaint against the Department, I note with some disappointment that the physicians involved in this case appear to have “taken sides” more firmly than one might wish.  Mrs Cunningham’s interests would have been better served if there had been a dialogue between them rather than separately expressed opinion.  It might well not have resulted in agreement, but at least the ambiguities could have been resolved.

39. Given the Department’s failure to identify that the consultant psychiatrist had not been solely asked to provide an opinion on the permanency of Mrs Cunningham’s ill health at the date of her application in August 2004, when he made his February 2005 report, the continuing unresolved ambiguities arising from the 2005 report and the continued scepticism of the explanation provided by him in March 2008 I do not find  that proper consideration was given to the effect, at the time Mrs Cunningham’s application for IHER was first considered, that untried or incomplete treatments might have had on the permanency of her ill-health. 
40. There was therefore maladministration and I uphold the complaint.  The maladministration has inevitably lengthened the process which must have caused Mrs Cunningham distress and inconvenience for which I have made an appropriate direction.    
Directions   

41. I direct that the Department shall:
· within 56 days of this determination, after obtaining such further evidence or clarification as they may require, reconsider whether Mrs Cunningham is entitled to benefits under Regulation E4, in particular having regard to the likely effect of any untried or incomplete treatments at the time of Mrs Cunningham’s initial application, and issue a further decision;
· within 28 days of this determination, pay to Mrs Cunningham a sum of £200 in recognition of the distress caused by the maladministration identified above.
TONY KING 
Pensions Ombudsman 

7 January 2011 
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