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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M J Watkins

	Scheme
	:
	High-Point Rendel Pension Scheme (the Scheme)

	Respondents
	:
	The Trustees of the High-Point Rendel Pension Scheme (the Trustee)


Subject
Mr Watkins says that the Trustees’ decision to award pension increases to active pensioners under the augmentation rule using a distribution of the fund’s surplus in 1972 was illegal and constituted maladministration.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because the Trustees acted within the rules of the Scheme when agreeing to an increase in benefits resulting from the 30 March 1970 valuation.

DETAILED DETERMINATION

Provisions of the Scheme 

Appendix to the Rules

The Trustees at the request of the Firm shall be at liberty to grant increased pensions from the Fund PROVIDED that no increase in pension shall be granted which would result in the withdrawal from the Fund of approval under Section 379 of the Income Tax Act 1952 or any statutory modification or re-enactment thereof for the time being in force. When an additional pension is so granted such additional contributions shall be payable by the Firm to the Fund as shall be certified by the Actuary as being sufficient to cover such increase.

Material Facts
1. Mr Watkins was born on 20 March 1939. He was a member of the Scheme from April 1963 until he left the service of Rendel, Palmer and Tritton (the Employer) in December 1969 with deferred benefits
2. The Scheme was a money purchase arrangement insured with Clerical Medical. The benefit ultimately arising was dependent upon investment returns achieved by the insurer. The policy offered a guaranteed return of 2½% p.a. Investment returns in excess of 3½% p.a. were held back and accumulated as a surplus.
3. The actuary to the Scheme (the Actuary) conducted quinquennial valuations quantifying the amount of the surplus and presented a report to the employer and trustees recommending how this should be distributed amongst the membership. Such valuations took place in 1960, 1965 and 1970. Mr Watkins’ accrued pension at 30 March 1965 was increased by 20% as a result of his participation in that distribution.
4. Clerical Medical presented a report following the valuation at 30 March 1970 and this was considered at the Trustees’ meeting on 4 June 1971. The Minutes record:
“6.
QUINQUENNIAL VALUATION

The Report of the investigation of the Staff Superannuation Fund at the 30th March 1970, as prepared by the Clerical, Medical and General Life Assurance Society and dated 29th January, 1971 together with the Secretary’s comments thereon, was tabled, and the Report was accepted by the Trustees.

After consideration it was agreed that the Scheme proposed by the Assurance Society should not be proceeded with but that the allocation of the ‘valuation surplus’ of £180,000 be distributed as under:-

1.
A further Bonus Pension of 25% of the accrued pensions on the valuation Date (including the previously declared Bonus Pensions) should be granted to all present active Members.
2.
The pensions of existing Pensioners enumerated on the following Schedule would be increased by 25%

3.
The residual ‘valuation surplus’ which was estimated to be in excess of £20,000 would be carried forward as a contingency reserve.”
5. The next meeting of the Trustees was held on 22 September 1972. The Minutes record:

QUINQUENNIAL VALUATION
The Secretary tabled the formal resolution covering the distribution of the surplus of £180,000 arising from the actuarial valuation of the Fund as at 30.3.1970, and it was resolved:-
“To grant bonus pensions of 25% of the total accrued pension (including previous bonuses) for all active members on 30.3.70 other than subsequent withdrawals and retirements, further to increase the pensions of existing pensioners retiring directly from the service of the Firm, including retirements since 30.3.70 by 25%.
It was also resolved that the residual balance of £70,000 should, in the event of a further distribution, only benefit those members of the Fund and pensioners, who were members and pensioners of the Fund at the renewal date 1970 and are still active members and pensioners whenever such distribution is made. It was further agreed that whatever use to which the £70,000 is applied in future, it shall only benefit the same members and pensioners.”
Conclusions

6. Mr Watkins was not an active member and so did not benefit from the surplus.  In this context the term “active member” does not refer back to the rules of the Scheme or any definitions.  It was clearly being used in its ordinary meaning of a member who was actively participating in the Scheme (ie earning benefits).

7. The rules of the Scheme provide that the Trustees may, at the request of the Employer, increase pensions under the Scheme. They require that such additional contributions are payable as are certified by the actuary as being sufficient to cover the cost.

8. This was the appropriate power to be used when augmenting pensions by distributing surplus (Mr Watkins has mentioned the amendment power, which contains other restrictions, but there was no need to make amendments to the Scheme in order to distribute the surplus.

9. It is unnecessarily restrictive to read the relevant provision as meaning that the whole cost of increases must in each case be covered by additional contributions.  Rules must be interpreted purposively (that is, so that they are workable in practice).  The interpretation that Mr Watkins argues for would mean that the surplus could not be distributed at all.  There is no other provision that would require a general distribution in which he would necessarily participate.   The relevant provision is capable of meaning that contributions were only payable by the Employer to the extent the actuary certified them as necessary.  That is the effective, workable, interpretation.
10. As part of the 1970 valuation exercise, the actuary calculated the amount of surplus that was available to be used to augment benefits without further contributions by the employer, and then presented a report to the Employer and Trustees as to how this could equitably be distributed amongst the various classes of membership. The obvious inference is that the actuary was satisfied that no further contribution was required from the employer. 
11. The monies from which the increases were financed derive in part from employer contributions. I do not need to decide who any surplus belonged to. The fact is the scheme had excess funds above those required to meet accrued entitlements. Any further payments above entitlements were at the discretion of the Employer and the Trustees.
12. At a distance of nearly 40 years it is not surprising that full records of the Trustees’ deliberations are not available, but it is evident from the minutes of the June 1971 Trustees meeting that the actuary’s report was not adopted in full and that consideration was given to the classes of member that should benefit. The result was that all early leavers since 30 March 1970 were excluded from the exercise, and Mr Watkins was not selected against on an individual basis.
13. The Trustees were required to exercise their powers in the members’ best interests. It is recognised that what may be in the best interests of an individual member or groups of members may not be in the interest of others. As long as the Trustees considered the claims of all classes of beneficiary they can act in favour of one class of beneficiary over another class.
14. As I have said, the passage of time understandably means that there is no certainty as to what the Trustees considered.  But strictly their only options were either to agree to what the Employer proposed, or not.  They would have had some negotiating power, perhaps, but they were not the initiators. 
15. Whilst setting aside the interests of those who had left before 1970 might seem unusual now, at the time it would not have been.  It was not until 1975 that pension scheme members who left before retirement had any statutory rights to benefits.  Before then, pension schemes could be, and often were, regarded as arrangements for rewarding long serving employees who retired from active service.  So the mere fact that leavers were excluded is not cause for doubt as to the reasonableness of the Trustees’ agreement, judged by the standards of the time.
16. I do not uphold the complaint.
TONY KING

Pensions Ombudsman
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- 1 -


