26259 & 26272


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr T T and Mrs S M Sparks

	Scheme
	:
	T S Photo Litho Ltd Directors Pension Scheme (the Scheme)

	Respondent
	:
	NPI


MATTERS FOR DETERMINATION 
1. NPI failed to notify Mr and Mrs Sparks that the Scheme was not exempt approved until February 2005.
2. Mr and Mrs Sparks want to take the retirement benefits that they would be entitled to if the Scheme had received exempt approval.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

4. In 1990, Mr Sparks set up T S Photo Litho Ltd.

5. On 1 January 1994 Mr and Mrs Sparks effected the Scheme with NPI, each transferring-in benefits (from a previous pension arrangement with Target Life) and regular contributions were subsequently paid by TS Photo Litho Ltd.
6. Mr and Mrs Sparks are the Scheme’s trustees.

7. On 18 March 1994, NPI sent Mr and Mrs Sparks’ financial adviser at that time, Church’s, a trustees’ resolution for completion (to comply with Regulations 5 and 6 of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Additional Voluntary Contributions) Regulations 1993), saying that NPI would apply to the Inland Revenue (now HMRC) for the Scheme’s exempt approval once the completed form had been returned to them.

8. Church’s forwarded the trustees’ resolution to Mr Sparks on 5 April and chased for its return by phone on 18 April and 12 May and by letter on 17 May.  The 17 May letter said:
“Please note without receipt of this Resolution …the consequences would be severe with the funds potentially having to be returned to the company and tax implications.”

9. NPI say that the completed resolution was never received.
10. Mr and Mrs Sparks say that they phoned Church’s (following their receipt of Church’s chaser letter of 17 May 1994) to explain that they had completed and returned the trustees’ resolution, but that it is possible that Mr Sparks’ secretary had returned it to NPI and not to Church’s. 

11. In 1995, TS Photo Litho Ltd was sold to Seven Corners Press Ltd. TS Photo Litho Ltd remained the Scheme’s sponsoring employer.
12. Mr and Mrs Sparks remained employees of TS Photo Litho until July 1996. 

13. In July 1996, the Scheme was made paid up (that is, no further contributions were made to it).

14. In 2004, Seven Corners Press Ltd ceased trading. Mr and Mrs Sparks say they no longer have access to any files.  According to Companies House, Seven Corners Press Ltd is in liquidation and T S Photo Litho Ltd was dissolved on 22 June 2005.
15. In February 2005, Bicknell Sanders (Mr and Mrs Sparks’ current financial adviser) asked NPI to provide retirement options for their client.

16. At this point NPI realised that the Scheme had not applied for exempt approval. 
17. NPI subsequently told Bicknell Sanders that since the sponsoring employer had been dissolved it was neither possible to apply for retrospective approval of the Scheme nor treat the Scheme as a Funded Unapproved Retirement Benefit Scheme. As a result, all contributions would have to be returned to the trustees (Mr and Mrs Sparks) who then should contact their local Inspector of Taxes to deal with any tax consequences.

18. Mr and Mrs Sparks’ say that:

· NPI accepted contributions and applied these to ‘tax exempt’ funds and retained the original transfer value, as if tax approval had been obtained.
· The fact that they subsequently received annual members’ statements and other documentation from NPI led them to believe that the Scheme had been approved.
· Had NPI made them aware of the problem earlier it could have been dealt with without Mr and Mrs Sparks suffering detriment.  
· NPI should cover £5,000 of their costs (which Bicknell Sanders - Mr and Mrs Sparks accountants, tax and financial adviser and representative in their application to my office - intend to charge them) relating to the matter.  
19. NPI’s position is that:
· The complaint is outside my jurisdiction, since Mr and Mrs Sparks were aware of their complaint more than three years prior to submitting their application to my office. 

· Mr and Mrs Sparks knew, in 1994, that NPI’s submission to HMRC for the exempt approval of the Scheme was dependent on the return of the trustees’ resolution. However, there is no evidence that they returned the completed form at that time.
· In law the ultimate responsibility for obtaining the exempt approval rested with the trustees not NPI. Submitting schemes for approval was a service that NPI offered, but the trustees of a number of schemes, or their advisers, did sometimes do this for themselves.

· As Trustees Mr and Mrs Sparks had a duty of care that could not be delegated.  NPI are not liable for their failure to act in accordance with the duty of care. 

· The reason the Scheme was not submitted for exempt approval was the failure of Mr and Mrs Sparks to sign and return the trustees’ resolution.  The consequences had been spelled out to them. 
· They maintained the Scheme “on the assumption that the Trustees had or would provide the necessary Resolution”;

20. NPI consider Bicknell Sanders fees are disproportionate and unreasonable.
CONCLUSIONS

21. To deal with the matter of time limits fist, before telling Mr and Mrs Sparks that the Scheme was not exempt approved (in February 2005), NPI issued annual statements and other documentation, accepted regular contributions (including increased contributions for Mrs Sparks), and made a demutualisation payment in respect of the Scheme. In my view, it was therefore reasonable for Mr and Mrs Sparks to believe that the Scheme had obtained HMRC approval until February 2005.  To the extent that it is argued that they should have known that the Scheme was not approved (as a result of any failure to return the resolution) the issues of time limits and merits overlap.
22. NPI continued to administer the Scheme, receiving contributions and allowing it to participate in tax advantaged funds, as if it was approved.  That, in my judgment, was maladministration. 
23. Mr and Mrs Sparks were told that failing to return the trustees’ resolution might have severe consequences. If they had failed to return it would that make them liable for everything that followed?  In my view it would not.  Mr and Mrs Sparks were lay trustees of their own pension scheme.  They ran a printing business.  They established the Scheme with NPI, a significant part of whose business was offering pension schemes for small businesses such as Mr and Mrs Sparks’ business.  If Mr and Mrs Sparks omitted a small but vital step in ensuring that the Scheme could function, they could reasonably have expected NPI as the expert provider of the Scheme, including its documentation, not to allow them to think by its actions that that small step had either been completed or was not in fact an impediment to the effectiveness of the Scheme. 
24. If NPI had done as they might reasonably have been expected to and told Mr and Mrs Sparks that they could no longer administer the Scheme (or perhaps, maintain the underlying policy since it was designed for an approved scheme) then I have no doubt that Mr and Mrs Sparks would have taken the simple step of signing the resolution.
25. Concerning Mr and Mrs Sparks’ claim for costs of £5,000, £1,102 is in respect of Biknell Sanders dealing with their application to this office. It was Mr and Mrs Sparks’ decision to employ Bicknell Sanders to bring their complaint to this office. Our processes are designed to assist unrepresented complainants. There is nothing in the particular circumstances that required Mr and Mrs Sparks to incur these costs

26. This equally applies to costs charged by Bicknell Sanders in their dealings, on behalf of Mr and Mrs Sparks, with the Financial Ombudsman Service and The Pensions Advisory Service. I have therefore made a further 25 per cent reduction from the amount being claimed to account for these costs. I make the appropriate direction below.

27. My direction below is designed to put Mr and Mrs Sparks in the position that they would now be in (or as near as practicable) if the Scheme had been exempt approved. 
DIRECTIONS

28. Within 28 days of this determination NPI are to notify Mr and Mrs Sparks of their respective current cash equivalent transfer value (CETV), as if the Plan had been exempt approved throughout its existence. 

29. Within 28 days of being notified of their respective current CETV, Mr and Mrs Sparks are to provide NPI with requisite forms to enable NPI to pay their respective CETV (calculated as above) into suitable pension arrangements of Mr and Mrs Sparks’ choice.

30. Within 14 days of receiving the requisite completed forms from Mr and Mrs Sparks, NPI are to pay as compensation the respective CETV (calculated above in paragraph 26) to Mr and Mrs Sparks’ chosen pension provider(s).

31. Within 14 days of this determination NPI are to pay Mr and Mrs Sparks £2,924 (75 per cent of £3,898 (£5,000 - £1,102)), in respect of Bicknell Sanders’ fees.
32. NPI are to deal direct with HMRC concerning any tax issues concerning the Plan’s unapproved funds. 

TONY KING

Pensions Ombudsman

31 July 2008


- 2 -


