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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K Rogers

	Scheme
	:
	LLR Group Pension Scheme

	Respondents
	:
	The Trustees of the LLR Group Pension Scheme (the Trustees)
Calsonic Kansei UK Limited (Calsonic) (the Employer)


MATTERS FOR DETERMINATION 

1. Mr Rogers disagrees with the decision not to award him early retirement on the grounds of incapacity. In particular, he states that:
1.1. The Trustees failed to follow their own internal procedures and mishandled his early retirement application;
1.2. The Trustees have not been objective in their approach and have not considered all the medical advice;

1.3. The Trustees have not acted professionally or with due care; and

1.4. By asking the Trustees to consider him for early retirement on the grounds of incapacity, Calsonic had indicated that they had exhausted all avenues for alternative work. However, they later said that they could offer him alternative work.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Rogers was employed by Calsonic as a fork lift driver and store man. He went on sick leave in 2004 suffering from low back pain.  He did not return to work, although he remains in employment.
4. In March 2005, Mr Rogers was seen by the Company’s doctor, Dr Treharne who supported his application for ill-health retirement, but suggested a further medical opinion be sought. Mr Rogers was then seen by a Consultant Spinal Orthopaedic Surgeon, Mr Jones, at the request of Calsonic. Mr Jones reported on 24 March 2005. (The Appendix to this Determination includes extracts from the reports of Dr Treharne and Mr Jones).
5. The Trustees met, on 8 June 2005, to consider the medical reports. They decided not to agree to Mr Rogers’ early retirement on the grounds of incapacity. Calsonic’s Personnel Manager informed Mr Rogers’ union representative of the decision on 23 June 2005. (The Appendix contains extracts from the Scheme’s rules relevant to ill-health retirement).
6. Mr Rogers appealed against the decision on the following grounds:
6.1. Mr Jones had supported his claim and this meant that he was in agreement with his GP and the Company Doctor.

6.2. Mr Jones had said that he did not feel that Mr Rogers could go back to a job with repetitive lifting. The Trustees had yet to prove that a position existed within the plant that could be identified as light duties.

6.3. The position of “tube stuffer” had been suggested, but this involved a degree of lifting and manual effort.

6.4. The Trustees should investigate the implications of their decision.

7. Mr Rogers’ appeal was dealt with through the Scheme’s Internal Dispute Resolution (IDR) procedure. At stage one, the Scheme Adjudicator concluded that the Trustees had acted in accordance with the Scheme Rules for the following reasons:

7.1. Rule 10.2 (as amended) required the Trustees to be satisfied that the member was “unlikely to work again”.

7.2. Dr Treharne had confirmed that Mr Rogers was suffering from severe chronic osteoarthritis, which was likely to worsen. He had advised that a specialist opinion be sought.
7.3. Mr Jones had offered the opinion that Mr Rogers could not go back to work involving repetitive lifting and had added that, if there were no facilities for light duties, the chances of Mr Rogers returning to work were minimal.
7.4. The Trustees had taken these opinions into account.

7.5. Mr Rogers had been offered lighter duties, which he had rejected.

8. Mr Rogers’ union representative requested a review by the Trustees on the grounds that:

8.1. The medical opinion was unambiguous in finding that Mr Rogers was unlikely to work again;

8.2. He had not been offered light duties; and

8.3. The Trustees’ decision had been influenced by the fact that Mr Rogers had been able to prove negligence on the part of the Company in causing his condition.

9. On 10 April 2006, the HR Manager wrote to Mr Rogers offering him the option of returning to work on light duties, which she said could be discussed with him if he confirmed his interest in the option. In his response, Mr Rogers requested a job description, details of retraining and support he would receive and a risk assessment. He also asked for confirmation that the Trustees had been provided with a risk assessment. Mr Rogers said that he had been granted Disability Living Allowance at the higher rate for mobility and at the lower rate for care. He asked for copies of the minutes of the Trustees’ meetings at which the decision to decline his application had been taken.
10. The Trustees wrote to Mr Rogers’ union representative, on 11 April 2006, declining his appeal on the following grounds:

10.1. They had been guided by medical advice.

10.2. Mr Jones’ opinion had only supported Mr Rogers’ retirement if the Company had been unable to offer light duties.
10.3. The Scheme Rules required them to be satisfied that a member was not capable of working again in any capacity. Mr Jones’ report indicated that Mr Rogers could undertake lighter duties. The Company had confirmed that lighter duties had been offered to Mr Rogers in June 2005.

10.4. They had considered a letter from Mr Rogers’ GP, dated 25 October 2005, but he was not seen as independent or a specialist and his report was not a deciding factor in their decision.
10.5. Where there was any uncertainty in ill health retirement cases, the decision was based on the medical evidence of an independent specialist.

11. On 9 May 2006, the HR Manager wrote to Mr Rogers confirming that the IDR procedure had been exhausted. She went on to say,
“... it is my understanding that with any Ill Health Early Retirement application, the Trustees are not required to determine whether the company could offer a suitable alternative job. Even if Calsonic could not offer suitable alternative employment, this would not necessarily preclude an individual from undertaking employment elsewhere. In order to approve an application for Ill Health Early Retirement, the Trustees need to be satisfied that it will unlikely for an individual to work again, whether this is with Calsonic or elsewhere. From the information provided by the specialist who assessed you, the Trustees considered that if there were facilities for you to carry out light duties, either with Calsonic or some other employer, then it was not possible to conclude that you will unlikely to work again.”

12. The HR Manager went on to say that they had identified the role of Tube Assembly Operative. She outlined what the role would involve and said that the Company was “more than willing to make all reasonable adjustments” to enable Mr Rogers to undertake the role. These included providing him with a chair so that he could perform the role either standing or sitting, providing assistance from a colleague with lifting, allowing extra breaks and additional leave to attend medical appointments. The HR Manager enclosed a risk assessment dated 2 May 2006. In his response, dated 12 June 2006, Mr Rogers mentioned (amongst other things) that his condition had deteriorated. As a result, Calsonic sought further advice from Mr Jones (the Specialist). He reported on 22 August 2006 (the relevant extract is included in the Appendix).
13. Mr Rogers was subsequently informed that, for the Trustees to consider him for early retirement on the grounds of incapacity, he would need to make a fresh application. Calsonic also offered to meet with Mr Rogers with a view to discussing help to facilitate a return to work and to discuss ill health retirement. Following a meeting on 7 November 2006, Mr Rogers’ union representative informed Calsonic that his original application should stand and asked when the Trustees would reconsider it.
14. Calsonic wrote to the Trustees, on 2 January 2007, saying:

14.1. They had reviewed Mr Rogers’ case and considered that he would never be able to return to work at Calsonic.

14.2. In their opinion, his condition was such that he would not be able to work in any capacity for any company.

14.3. They were having to consider terminating his employment contract.

14.4. They were asking the Trustees to reconsider Mr Rogers’ original application.

15. The Trustees met on 7 January 2007 and decided to seek advice from their legal advisers, Eversheds. Having not heard from the Trustees, Mr Rogers applied to my office.
16. Since then the Trustees and Calsonic have offered Mr Rogers an ill-health pension backdated to January 2007 on the basis that the Trustees were then notified that Mr Rogers would never be able to work again.  They have also offered £250 in respect of any distress or inconvenience caused by delays.
17. The Trustees subsequently agreed to backdate Mr Rogers’ pension to September 2006.

SUBMISSIONS

Mr Rogers

18. Mr Rogers submits:

18.1. Calsonic failed to follow its own procedures and mishandled his application for ill-health retirement.
18.2. The Trustees have not taken an objective approach to his case and have not considered all of the medical advice.

18.3. He has suffered loss of earnings because he has been without pay or pension since March 2005. He is now having to use his savings to support his family.

18.4. The mishandling of his case has caused severe stress to him and his family.

18.5. He does not wish to accept the offer of a pension backdated to January 2007 plus compensation of £250 for distress and inconvenience.

18.6. He believes that his pension should start from the cessation of his sick pay and he should receive compensation in the region of £3,000.

On Behalf of the Trustees and Calsonic

19. Eversheds, on Behalf of the Trustees and Calsonic, submit:

19.1. The Trustees and Calsonic accept that there have been delays in responding to Mr Rogers’ claim. However, they do not accept that the Trustees have not been objective or have been unprofessional. Nor have they failed to give proper consideration of the medical evidence.

19.2. The Trustees’ decision in 2005 was based on the Rules of the Scheme and the medical evidence they had received at the time.

19.3. Given the medical evidence, which was available to the Trustees at the time, their decision to decline Mr Roger’s application for an ill-health pension was not a decision which no trustee board, acting reasonably, could have taken.

19.4. The test in Rule 10.2 is a stringent one. A pension is only payable if the Trustees and the Company conclude, on the medical evidence, that the member is unlikely to work again in any capacity.

19.5. The report from Mr Jones suggested that Mr Rogers could work in certain circumstances.
19.6. It is not correct that the Company had exhausted all avenues for alternative work. This option was considered both before and after the ill-health retirement option had been raised.

19.7. Even if the Company had exhausted all avenues for alternative work, the eligibility test in Rule 10.2 is wider than this.

19.8. Rule 27.2 (see Appendix) provides for a member who has been absent for 12 months to be treated as having left and entitled to deferred benefits. There is no provision for enhanced ill-health retirement for a deferred member. However, neither the Company nor the Trustees are inclined to argue that Mr Rogers should be treated as a deferred member. It is raised as an argument that would be open to the Trustees and the Company.
19.9. The Company and the Trustees would like to resolve the issue as soon as possible and are willing to offer Mr Rogers an ill-health retirement pension backdated to January 2007, i.e. when they notified that his condition had deteriorated to the extent that he would be unable to work again, and £250 for any distress and inconvenience he has suffered as a result of the delays in dealing with his case.

19.10. They refer to a recent High Court case
 in which it was held that it was for the trustees to determine the weight to be given to any evidence or material. The Company and the Trustees have taken into account all relevant material, i.e. all relevant medical reports concerning Mr Rogers’ condition. In accordance with the above case, the Trustees were entitled to give more weight to the Mr Jones’ report. This report constituted evidence that, with the right work, Mr Rogers would be able to work again.

19.11. They submit that the Trustees exercised their discretion reasonably and have neither acted improperly nor reached a perverse decision. In light of this, and the decision in a previous Court case
, the Trustees’ decision should not be overturned.
CONCLUSIONS

20. There are two criteria to be met in order that Mr Rogers may receive an immediate pension under Rule 10.2 (setting aside for the moment whether Mr Rogers is caught by Rule 27.2). These are:
20.1. that he is leaving Service when incapacitated to the extent that he is unable to carry out his normal employment or his earnings capacity is severely reduced (derived from the definition of “Incapacity”); and

20.2. that he is unlikely to work again.

21. It is the second criterion which is the cause of the disagreement between Mr Rogers and the Trustees and Calsonic.

22. The position of Calsonic and the Trustees in effect makes the second criterion makes the Incapacity definition redundant.  It would not have been so before the amendment in 1995 described in the Appendix. But after the amendment the requirement that Mr Rogers would be unlikely to work again means that if he had been merely unable to carry out his normal employment, or still retained some earnings capacity, then he would not be entitled to a pension.  

23. I have considered whether the very fact that the rule contains a redundant criterion, if interpreted as the Trustees and Calsonic do, means that their interpretation is wrong.  My conclusion is that since the redundant criterion results from a deliberate amendment intended to limit the circumstances in which a pension is payable, Calsonic’s and the Trustees’ position is the correct one.
24. So the question for the Trustees and Calsonic was whether Mr Rogers was unlikely to work again. It required the Trustees and Calsonic to assess whether Mr Rogers was likely to work again in any capacity and with any employer. As Eversheds say, this is a stringent test.

25. In making this assessment, the Trustees and Calsonic were required to follow certain well-established principles (an approach endorsed by the judges in both the cases Eversheds have referred me to). These can be summarised as follows. The decision-maker should:
25.1. Ask themselves the correct question(s);

25.2. Not misdirect themselves as to the law, e.g. misinterpret the rules;

25.3. Take into account all relevant matters and set aside all irrelevant matters; and

25.4. Not come to a perverse decision, i.e. a decision which no other decision-maker in the same circumstances could reasonably reach.

26. I am satisfied that the Trustees and Calsonic asked themselves the correct question and that they have not misinterpreted the rules.

27. Although it was suggested, at one point, that the decision had been influenced by the fact that Mr Rogers had been able to prove negligence on the part of the Company, I have seen no evidence which would suggest that irrelevant matters have been taken into account in the decision-making process. It remains, therefore, to consider whether the decision could be said to be perverse (in effect one that no reasonable body of trustees could have reached). 

28. The reason given for declining Mr Rogers’ application for a pension was that Mr Jones’ opinion had only supported Mr Rogers’ claim if Calsonic had not been able to offer him lighter duties. This is a fair summary of the advice from Mr Jones in March 2005. Calsonic were willing and able to offer Mr Rogers lighter duties and to make adjustments to enable him to return to work. Even if they had not been able to do so, the implication in Mr Jones’ report is that Mr Rogers was, at that point, still capable of some work.
29. I do not find that Mr Rogers has been able to show that the decision in 2005, to decline his application for a pension, was so misguided that no trustees, properly advising themselves, could have reasonably reached such a decision.

30. Strictly, according to the Rules, Mr Rogers should have been treated as having left the Scheme after 12 months’ continuous absence (that is, in 2005). There would then have been no possibility of his receiving an immediate pension.
31. Whether deliberately or by oversight, the Trustees and Calsonic did not identify that this should have happened. The dispute over the original application continued without Mr Rogers being notified of his treatment if the pension was not granted. In 2006 a new application was suggested when it strictly could not have been considered.

32. The Trustees and Calsonic have offered Mr Rogers an ill-health pension dating from January 2007; the date they say the Trustees were notified that his condition had deteriorated to such an extent that he was unlikely to work again. They have understandably not sought to apply the rule that says he should have been treated as having left the Scheme. I cannot order the Trustees to pay benefits that exceed Mr Rogers’ entitlement in the circumstances.  However, since the information was in fact available in August 2006, it is my recommendation that Trustees and Calsonic consider backdating the pension to September 2006, being shortly after Mr Jones advised that Mr Rogers was no longer even capable of light duties.
33. As for the offer of £250, it is in line with the sum I usually direct in such circumstances.

34. I uphold Mr Rogers’ complaint to the extent of the admitted delay only.

DIRECTION
35. I direct the Trustees and Calsonic jointly to pay Mr Rogers £250. 
TONY KING

Pensions Ombudsman

23 July 2008

APPENDIX

Trust Deed and Rules

36. Until an amendment in 1995, Rule 10.2 said:
“A Member may retire from Service on immediate pension at any time if he leaving Service because of Incapacity by reason of which such Member is in the opinion of the Trustees and the Principal Employer incapable of discharging his duties (or of taking up comparable alternative employment).”

37. Rule 10.2 (as amended) now states,

“A Member may retire from Service on immediate pension at any time if he leaving Service because of Incapacity by reason of which such Member is in the opinion of the Trustees and the Principal Employer unlikely to work again.” (Emphasis added)
38. “Incapacity” is defined as,

“physical or mental deterioration which prevents a Member from following his normal employment or which seriously impairs his earning capacity”

39. Rule 27.2 states,

“A Member ... who is absent from work for a period of twelve months shall be treated as having left Service and shall be entitled to benefits in accordance with Rule 19 [Benefit on Leaving Service] ...”

Medical Reports

40. On 1 March 2005, Dr Treharne wrote to the HR Manager at Calsonic,

“As the doctor for Calsonic and having examined Mr Rogers on the 26/01/05 I found him to be suffering with severe chronic osteoarthritis of the spine for which there is no cure and a worsening prognosis. I would support Mr Rogers’ application of ill-health retirement on medical grounds due to the above.

For a further medical opinion I would suggest you contact … Mr Alwyn Jones …”

41. On 24 March 2005, Mr Jones reported,

“Thanks very much for asking me to see [Mr Rogers], who has been off for a year now from work. He is a fork lift driver and a store man by trade. He tells me that he has had low back pain for six to seven years and this came on gradually but he suggested that lifting one box to shoulder height sparked something off when he felt something “go” in his back. Since this time he has had a slow and gradual increase in his symptoms. Over the last six to eight months he has described a pain which radiates down his right leg to his calf. Associated with this he has had some pins and needles in the calf and heel. His bladder and bowel function is normal. He has had physiotherapy over a year ago but this did not seem to help but, on closer questioning, it seemed to be just massage related.

...

On examination today, he is tender between L3 to S1 with tender facets between L4 to S1. Flexion is to mid shin and extension increases his pain but is full. Neurologically I cannot find any abnormalities in both lower limbs. His reflexes are normal and plantars are down-going.

On the balance of probabilities, I do not feel that this gentleman could go back to a job with repetitive lifting, i.e. a manual post. If there are no facilities for light duties then even with a proper course of physiotherapy involving core stability or a spinal fusion the chances of him getting back to work are minimal.

I would therefore back his claim for retirement on ill health.”

42. On 25 October 2005, Dr Devichand wrote,

“TO WHOM IT MAY CONCERN
I am writing this report to support Mr Rogers’ appeal against the decision to disallow Incapacity Benefit.

Mr Rogers has been a patient in my Practice since 07/10/1983.

He has been quite healthy until 2002 when he suffered from back strain with bilateral sciatica. X-Rays and MRI scan have revealed extensive degenerative changes in the spine and spondylolisthesis at L5/S1.

He has been treated for this condition without much benefit.

He is also suffering from Depression and is on treatment for it.

Due to his medical condition he is not able to sit or stand for any length of time, and can only walk short distances due to severe pain in the back and legs.

His condition is deteriorating and he is not responding to treatment.

In my opinion he is unfit for work on medical grounds and will not be able to return to work.”

43. On 22 August 2006, Mr Jones reported,
“... since I last saw him, [he] has had physiotherapy which has not made any difference to his back problem. Indeed, during the consultation he had to get up from sitting at least four to five times. Obviously his condition has deteriorated since I last saw him and is not going to improve. I reviewed the work schedule and photographs that you kindly showed of his work place environment and I do not feel that, in his present condition, he is likely to be able to perform what are considered as light duties. Obviously he will have to stand or sit and also bend to do this activity, which, for someone with his back condition, is unsuitable. He is taking ... and ... which helps but certainly the ... which is an anti-depressant, would not be great in the manufacturing environment.

Therefore, on the balance of probabilities, I don’t feel that Mr Rogers can return to that work place environment. I would therefore back his application for ill health retirement.”
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� Edge v Pensions Ombudsman [2000] Ch 602






- 11 -


