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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs V Rumsey

	Scheme
	:
	Local Government (Early Termination of Employment) (Discretionary Compensation) (England & Wales) Regulations 2000

	Respondents
	:
	London Borough of Hillingdon (Hillingdon)


Subject
Mrs Rumsey says that she expected Hillingdon to exercise discretion in her favour and award her with 6 years and 243 days of added years when she retired after being made redundant, in accordance with her redundancy notice and a table of additional years that appeared on Hillingdon’s intranet. She says she was surprised to discover that the reason she had not been given added years was because she had not completed 20 years’ service. Mrs Rumsey says that if the completion of 20 years’ service was a policy requirement, it should have been included in the information that Hillingdon publicise about policy on awarding added years.
The Ombudsman’s determination and short reasons

The complaint should be upheld. Hillingdon did not have proper regard to their published policy and introduced an unpublished (and therefore invalid) policy.

DETAILED DETERMINATION
Material Facts
1. Under Part IV of the Local Government (Early Termination of Employment) (Discretionary Compensation) (England & Wales) Regulations 2000 (the Regulations), which have now been repealed and replaced, local authorities could, at their discretion, award up to ten compensatory added years (CAY) to employees aged over 50 retiring early due to redundancy, in addition to their normal retirement benefits payable from the Local Government Pension Scheme.  Regulation 8 said:
“8
Award of credited period by way of compensation

(1)
An employing authority may award a credited period to an eligible person.
(2)
A credited period must not exceed whichever is the shortest of-

(a)
the difference between his total membership and 40 years; 

(b)
the period beginning with the day after the termination date and ending on his 65th birthday, less the period of his residual entitlement (if any); 

(c)
the total of-

(i)
his total membership; and

(ii)
any period which counts as a period of superannuable membership; and

(iii)
any increase in membership under regulation 13 of the Transitional Regulations,

or, if he is an assumed member, any period which would count or any increase which would be awarded apart from a relevant disqualification and on the relevant assumptions; and 

(d)
10 years. 

(3)
An award may not be made later than six months after the termination date.”
2. Regulation 26 required local authorities to publish a statement of the policy they adopt when they exercise their discretionary powers within the Regulations.  It said:
“(1)
Each employing authority must formulate, publish and keep under review-

(a)
the policy that they apply in the exercise of their discretionary powers under Parts II to IV and Parts VI to VIII, and 

(b)
the policy they apply in the exercise of their duty under regulations 17 and 19 to reduce annual compensation. 

 (2)
If the authority decide to change either policy, they must publish a statement of the amended policy within one month of the date of their decision.

 (3)
The authority must not give effect to any policy change until one month has passed since the date of publication of the statement under paragraph (2).

 (4)
In formulating and reviewing their policies the authority must-

(a)
have regard to the extent to which the exercise of their discretionary powers (in accordance with the policy), unless properly limited, could lead to a serious loss of confidence in the public service; and 

(b)
be satisfied that the policy is workable, affordable and reasonable having regard to the foreseeable costs.”

3. Hillingdon were Mrs Rumsey’s employer. The published policy on their intranet begins:

“The granting of added years on early retirement is at the discretion of the Council and there should be no presumption that an award will be made.
The following factors will be taken into account when considering applications

· In exercising its discretion, the Pensions Committee will consider an officer report setting out the details of the individual case. An award of added years will only be made if it appears to represent good value for money or to be demonstrably in the Council’s best interests otherwise.
· In exercising its discretion, the Pensions Committee may depart from the above criterion in exceptional circumstances and where circumstances of the case warrant this.”

4. A table then sets out of the numbers of added years normally awarded depending on length of service from two to over ten years, with fictitious examples. There is no mention of a requirement for 20 years’ service to be completed.  One of the examples, in which there is an award of added years, is of a person with four years’ service with Hillingdon.
5. Mrs Rumsey was made redundant at age 53 after completing 17 years’ service with Hillingdon. She was given a redundancy notice on 26 June 2006 and was granted early retirement. Her last day of service was 18 September 2006.
6. The redundancy notice described the level of redundancy pay and retirement benefits that Mrs Rumsey was entitled to receive. It also explained that the decision whether to award her with added years would be taken by the Pensions Committee and payment of any CAY would be made three months after her last day of service. The Pensions Committee met to discuss her case on 21 September 2006.
7. Before she left service, Mrs Rumsey asked a personnel officer if she might be awarded CAY. She says she was informed that although the award of CAY was not automatic, it was unusual for it not to be granted.  Hillingdon say, emphatically, that staff at the time would have pointed out the discretionary nature of any award.
8. Mrs Rumsey says she believed that, as she had completed over 10 years of service, she would automatically receive 6 years and 243 days of CAY, in accordance with Hillingdon’s published table of entitlement and from what she believed the personnel officer had told her. She says she had planned her post-retirement finances on this expectation.
9. Mrs Rumsey’s case was one of five considered by the Pensions Committee on 21 September 2006.  The covering report prepared by an officer of Hillingdon said:
“At the Pension Committee on 11th December 2003, Committee agreed the adoption of the revised policy on the award of Compensatory Added Years and gave notice that the policy would become effective form 13th January 2004.” 

(This is the policy published on the intranet and quoted from above.)

10. Under the heading “LEGAL COMMENTS” the officer said:

“It will assist Members of the Committee to demonstrate that they have exercised their discretion reasonably if the decisions which they make are consistent.

In the past, the number of years that an employee has worked for Hillingdon is the main criteria [sic] which Members have used in determining whether or not to grant added years in the case of redundancy and the yardstick has been 20 years or more service although their have been occasions when Members have departed from this principle.

With regards to the cases for consideration by Members at this meeting, members will note that the length of continuous Hillingdon service varies in the sense that some employees have more than 20 years service whereas others have less than this.

Members can legitimately take all relevant factors into account when determining whether or not an exceptional circumstance exists.  For example, in the case of an employee with less than 20 years continuous Hillingdon service, Members may consider that an award of added years is still justified on the basis of other relevant factor[s].”
11. A list of all of the past decisions made under the present policy was attached.  Out of 17 cases, eight were awarded added years.  Of those who were not, the reason in every case was that they had under 20 years’ service (in one there was a further reason).  Of those who were granted added years three had less than 20 years’ service and in each case reasons were given for making an exception to the 20 year principle. 
12. Mrs Rumsey’s case was put to the Committee.  It was, like the other cases, anonymised and had no recommendation other than to consider whether exceptional circumstances existed in order to award added years.  It said that she had service with Hillingdon “exceeding 17 years”.

13. On 25 September 2006, Hillingdon informed Mrs Rumsey of the Pensions Committee’s decision, which was not to award her with any CAY.

14. Hillingdon’s legal department provided reasons for the Pensions Committee’s decision. They told Mrs Rumsey that there had to be an exceptional circumstance to grant CAY to employees who were retiring early on the grounds of redundancy. The Pensions Committee generally treated the completion of 20 years’ service as being an exceptional circumstance. In very few instances, CAY were granted to employees who had completed less than 20 years’ service but, in these cases, there had to be some other exceptional circumstance to justify the award. The legal department said that as Mrs Rumsey had completed 17 years’ service CAY could not be granted to her. The Pensions Committee had found no other justifiable exceptional circumstance to award her with CAY. 
15. Hillingdon have told my office that the Pensions Committee had expressed a view that none of the cases before them represented good value for money or were in the Council’s best interests and they were before them to decide whether there were exceptional circumstances justifying an award.

16. Hillingdon also say that nothing that is within the discretion of the Pensions Committee could constitute a policy.  The 20 years’ service criterion would only constitute a policy if every case were based on it.  Other factors were taken into account, so it was not a policy.

Conclusions

17. I make no finding as to what Mrs Rumsey was told by Hillingdon’s personnel officers.  Even if she had been misled as to the likelihood of discretion being exercised in her favour, that would not create an entitlement.
18. Hillingdon’s publicised policy said that an award would only be made if it appeared “to represent good value for money or to be demonstrably in the Council’s best interests otherwise”.  It said however, that an award could be made if these criteria did not apply but there were exceptional circumstances.

19. The report to the committee said that they were to consider whether there were exceptional circumstances such that an award should be made.  Exceptional circumstances only needed to be considered where an award did not represent good value for money or was not otherwise in the Council’s best interests.  My office has been told that it had already been decided that none of the cases did represent good value for money or were otherwise in the Council’s best interests.  I have not been told where or when that was decided and the written record gives no indication of any such decision.
20. More fundamentally, though, the policy does not say that a key consideration for Hillingdon in exercising their discretion to award CAY is whether employees have completed 20 years’ service. The report for the Committee described length of service as a “criteri[on]” and 20 years as the “yardstick”.  It is evident from the previous cases and the decision in Mrs Rumsey’s case that they were treated consistently with that description.  It was also evident from the response that Mrs Rumsey received when she took the matter up with Hillingdon.  She was told that the primary reason an award could not be made was that she had not completed 20 years’ service.
21. In my judgment, the service criterion and the 20 year yardstick for that criterion constituted a policy – a general approach in the context of which discretion would be exercised.  I discern from Hillingdon’s submissions to me that they have a view that a policy is binding, whereas the 20 year yardstick is not and so cannot be regarded as a policy.  That cannot be right, if it is what Hillingdon believe.  The Regulations give Hillingdon a discretion.  They require Hillingdon to publish a policy.  But no individual aspect of the published policy can be binding – that would be to fetter the discretion that has to be exercised.
22. To put this another way, the fact that Hillingdon departed from the 20 years’ service policy in some cases does not make it any less of a policy.  It is inevitable in the context of a discretion that there must be room to depart from policy, otherwise the discretion is improperly fettered.

23. But it was not published. The Regulations were quite clear that a policy could not be implemented until a month after publication.  So the failure to publish cannot be regarded as a mere administrative failure. Having regard to an unpublished policy was to take into account something that under Regulations could not be taken into account.
24. That is not to say that length of service was itself irrelevant – but adopting a general approach so that length of service was the primary criterion, with a yardstick of 20 years, was an improper way of dealing with it in individual cases.

25. I am sympathetic to Hillingdon’s wish to be consistent.  But that did not require a criterion and a yardstick.  If introducing them was thought to be the best way to ensure consistency then it could have been done by amending the policy.
26. It follows that I uphold Mrs Rumsey’s complaint against Hillingdon and must remit the matter to them to be considered in accordance with the published policy at the time.

27. I also consider that Mrs Rumsey has been caused unnecessary distress as a result of her treatment.

Directions
28. Within 28 days of this determination Hillingdon are to consider whether Mrs Rumsey should be awarded added years, and if so how many, under the regulations and policy in force at the time of her redundancy.  They are to consider whether an award would represent good value for money, or if not whether it would be in Hillingdon’s best interests.  Only if those criteria do not apply are they to consider exceptional circumstances.  They are to disregard the completion of less than 20 years’ service as having any special relevance (though they may have regard to Mrs Rumsey’s service).
29. In the event that Hillingdon decide that that Mrs Rumsey should be awarded added years, they are to arrange for the payment thereof with effect from the date of her redundancy, with simple interest added to any resulting past instalments of pension from the due date to the date of payment at the reference bank rate.

30. Hillingdon are forthwith to pay Mrs Rumsey £200 to compensate her for the distress that they caused her by making a decision without proper regard to the existing policy and taking into account an improper policy.
TONY KING

Pensions Ombudsman

20 March 2009
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