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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr S R Coltman

	Scheme
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	HM Revenue & Customs (HMRC)


Subject

Mr Coltman says that his employer, HMRC, should have awarded an ill health early retirement pension under the Scheme following his dismissal on 21 August 2003.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the appeal process was correctly adhered to but Mr Coltman did not provide sufficient and suitable medical evidence to support his application within the timeframe allowed.

DETAILED DETERMINATION

Material Facts

1. Mr Coltman was employed by HMRC from 15 September 1975. On 8 May 2002 he commenced a period of sickness absence and was referred by HMRC to their medical advisers (SEMA).

2. SEMA reported on 6 September 2002. They said that they had examined Mr Coltman and confirmed a diagnosis of work related stress. Mr Coltman blamed this on poor relations with his manager, increased IT use without appropriate training and shift work. He had been referred to a psychiatrist in August 2002 for one consultation, but was given no psychotherapy or medication.

3. SEMA said that physically and mentally he was fit to resume his duties but that due to his perceived difficulties he would be unlikely to return to his present post and that moving him to a different section under a different manger was likely to facilitate his return.

4. HMRC received a letter from their medical advisers dated 27 December 2002, which said that had Mr Coltman had a history of mental illness they would have expected him to have said so and for this to have been recorded. Whilst there was a history of Irritable Bowel Syndrome (IBS) which is a condition associated with anxiety, there was no history of psychiatric disorder.

5. Mr Coltman made an application for Injury Benefits in respect of alleged injuries at work. The second injury claimed was for harassment which led to his absence from May 2002. His case was referred to BMI Health Service who reported on 2 January 2003:

“There is an accident report relating to the second injury; this was completed by Mr Coltman. It states that he had an illness caused by work related stress and that this was due to harassment. Apparently, the stress was induced by disclosure of private reports undermining confidentiality; misrepresentation by line management of facts so as to unreasonably find faults, perception of being persistently undervalued and exclusion of details in a report to a Board; attached to this is a statement from [  ], Senior Manager Eastern Detection, dated 7 June 2002. I note that initial enquiries did not support any of Mr Coltman’s allegations of harassment by his senior officer or surveyor. There is an extant appeal by Mr Coltman against his 2002/2003 personal appraisal. Initial enquires did support Mr Coltman’s contention that one of the two personal reports he mentioned were improperly circulated. The second report was found on Mr Coltman’s desk and there was no evidence yet that it was circulated. However, there is no evidence to support Mr Coltman’s contention that the reports were improperly circulated by his managers. I note that relevant managers strongly deny the allegations. It appears that it was [  ]’s view that the report which was circulated could not reasonably be expected to have caused stress. The remainder of [  ]’s comments would seem to rebut Mr Coltman’s claim of harassment at work. There is a note that Mr Coltman had been firmly managed in view of his continuing inadequate performance. There is further evidence regarding Mr Coltman’s complaints and allegation and I note the comment from [  ] that Mr Coltman’s appeal against his Box 3 grading for overall performance in the year 2001/2002 was not upheld and that his grievance allegations of bullying and harassment have not been supported by any evidence.

From the medical side of the case, there are a number of reports from SEMA Medical Services, although I note that the original Medical-in-Confidence envelope has not been included. The most relevant of these reports is that dated 6 September 2002. This states that Mr Coltman attributes his stress to a poor relationship with his line manager and his perception that his management is poor and that he has been bullied in the past. He also believes that there has been an increase in the use of IT and inadequate training in it. He finds shift work stressful. He has financial repercussions because of his long term sickness absence. I note that the reporting doctor indicated that any evidence of work place stress was from the officer himself…

Interestingly, there is a further update from [ ] dated 16 September 2002, which addresses some of Mr Coltman’s further allegations made to both the Schlumberger Sema occupational physician and his specialist. [ ] states that Mr Coltman had previously been given extra computer training and was found to be unable to retain knowledge. [  ] notes that all posts in detection require shift work throughout the 24 hour period…

With regard to Mr Coltman’s claim for Injury Benefit under Section 1 of the PCSPS for work related stress, I would note at the outset that some of the more difficult cases relate to mental health problems because there is often a lack of evidence relating to the incident giving rise to the injury. Furthermore, the perceptions of an individual are critical in determining mental health status and even a bizarre misinterpretation of events could give rise to impaired mental health. In general, for an Injury Benefit to be awarded there needs to be good independent evidence of an event, a series of incidents or third party behaviour which can be clearly linked to the breakdown in mental health. While it is quite clear that Mr Coltman perceives that his condition was caused by others at work, there is no objective evidence to support this contention and indeed there appears a very strong rebuttal from the line management which is backed up by investigation findings following allegations by Mr Coltman. Mr Coltman’s claims are disputed. There is no independent evidence of an event, a series of incidents or third party behaviour upon which to support Mr Coltman’s claim. There is a past medical history of reactive mental health problems. I am unable to support Injury Benefit for Mr Coltman’s second claim, which relates to the absence commencing May 2002. I enclose a certificate to that effect.’

6. In a letter dated 20 February 2003 from HMRC, Mr Coltman was advised that they had been told that his doctor would pass him fit to return to work if that was in a different area. Arrangements had been made for him to report for duty on 3 February 2003 at Ipswich, but he had failed to do so. As a consequence, dismissal on grounds of inefficiency arising from unsatisfactory attendance was under consideration.

7. Mr Coltman was dismissed with effect from 21 August 2003 and granted preserved benefits under the Scheme. 

8. He appealed against his dismissal to the Civil Service Appeal Board but his application was rejected at a hearing held on 8 January 2004. He then appealed to an Industrial Tribunal which found on 2 November 2004 that his dismissal was justified, fair and within the band of reasonable responses available to his employer.

9. On 19 June 2007, Mr Coltman wrote to HMRC seeking medical retirement. He said that he was suffering from Barrett’s Syndrome and had a psychiatric disorder. This was treated as an application for retrospective ill-health retirement rather than an application for early payment of preserved benefits. On 11 July he was sent a copy of the Scheme’s Medical Guidance Notes which set out, amongst other things, details of the medical evidence needed to consider a medical retirement application with specific reference to employees with mental health problems.

10. Mr Coltman’s papers were referred to HMRC’s medical advisers Capita Health Solutions (CHS) in August 2007. 

11. On 2 October 2007, CHS issued a medical retirement refusal certificate. They said that there was no evidence that at the time Mr Coltman’s contract of employment was terminated, he had been treated for his work related stress symptoms.

12. Mr Coltman appealed against this decision on 11 January 2008. He said that he was undergoing psychiatric assessment and enclosed a report from a Counselling Psychologist dated 20 December 2007 and a letter from his GP dated 3 January 2008. As part of the review he had a consultation with an occupational health physician from CHS on 1 February. 

13. In the opinion of the occupational physician, the new medical evidence provided by Mr Coltman, and that derived from the consultation, did not provide evidence that the criteria for ill health retirement would have been met.

14. The file was reviewed by another physician, and CHS wrote to HMRC on 7 April 2008:

“…the point of issue is not Mr Coltman’s current state of health, but his state of health at the time of his dismissal in August 2003, in particular, whether his health was such that the above pension scheme criteria were satisfied at that time, without benefit of hindsight or subsequent events…

The body of evidence that is contemporaneous to the time of Mr Coltman’s dismissal does not suggest permanent incapacitation in accord with the scheme criteria and guidance on application of PCSPS medical benefits…

It is my opinion that Mr Coltman has not established a reasonable case for an appeal. A report from a consultant psychiatrist / other relevant specialists giving a clear opinion on Mr Coltman’s long term outlook, confirming all reasonable treatments have been utilised and / or identifying the likely impact of any untried treatments would appear the sort of evidence necessary in this case. The evidence should be sufficiently detailed to clearly indicate that the criteria for medical retirement were likely to be satisfied at the time of dismissal in August 2003.”

15. HMRC advised Mr Coltman of their decision to reject his appeal on 15 April 2008 and enclosed a copy of HMRC’s letter dated 7 April. It was pointed out that he had until 15 July to submit additional medical evidence.

16. For his stage two appeal, Mr Coltman provided a copy of a report from Dr M A Makhdum to his GP dated 7 May 2008. HMRC acknowledged receipt of this new medical evidence on 24 June. Dr Makhdum wrote:

“…There is no psychiatric diagnosis in the past. I understand that he had seen Dr O’Flynn maybe in 1998 and Dr Sehmbi on two occasions recently.

OPINION

1.
He is suffering from a bipolar disorder with rapid cycling pattern aspects of this bipolar disorder also present as schizoaffective disorder, sometimes as depressive psychosis when they are extremely severe. There are features of neuropsychiatric presentation which may be related to focus in the temporal lobe with de-realisation pervasive through his depressive or manic symptoms and intense depersonalisation.

2.
He had schizoid personality traits which could be related to his temperament primarily genetic with a severely loaded genetic history from the maternal side of his family and devastating early experiences. He has no support and no family and no social support network.

3.
He has lots of soft neurological signs like clumsiness with lots of accidents riding his bicycle into hedges and then falling asleep…

This convinces me that we are dealing with soft neurological signs and a neuropsychiatric symptomatology alongside psychiatric syndromes, as it is clear that he has had an almost lifelong disorder which has intensified over the years had been undiagnosed and undetected as to its severity and its impact on his life which is devastating and completely fragmenting him. He is a seriously unwell man and after this major life event (the court case) he has deteriorated further.

SUGGESTED PLAN

1.
I suggest that he either starts Epilim 400mg twice a day or Carbamazepine 200mg twice a day and increase it gradually in two weekly intervals up to about 1200mg

2.
I also believe that he would benefit from a small dose of Risperidone initially half an mg BD increasing in three days ime up to 1 mg BD. I believe that he is a seriously ill person with a variety of syndromes and suffers from this enduring and severe mental disorder along with the neuropsychiatric syndrome and the personality patter n / traits mentioned earlier.”

17. CHS reviewed the new medical evidence and reported to HMRC on 10 July 2008:

“The newly received medical evidence contains very useful information. It indicates that the reviewing specialist has established a diagnosis for Mr Coltman. The specialist also describes significant current and past incapacitation. I observe that the specialist has recommended treatment appropriate to his new diagnosis. The report does not comment on the likely impact of the recommended treatment or untried treatments. The prognosis remains unclear. Whilst the diagnosis that has been arrived at is a permanent diagnosis, the permanency of incapacitation has not been established at this stage and is clearly not established as of August 2003.

It remains my opinion that Mr Coltman has not established a reasonable case for an appeal.

I observe that if you notified Mr Coltman promptly of the outcome of my earlier review, then the time allowed for provision of additional medical evidence has expired. A prima facie case for supporting retrospective retirement has not been established. His case therefore falls on procedural grounds.”

18. Mr Coltman obtained an expanded report from Dr Makhdum dated 7 October 2008 which he submitted with his Internal Dispute Resolution (IDRP) stage one application on 3 February 2009. This stated:

· He is suffering from an illness (syndromes) which have caused him a permanent breakdown in health and have resulted in incapacity that prevents him from discharging his substantive duties.

· He is unable to perform his duties, due to his mental illness permanently.

· He is neither able to discharge his duties as a Customs officer nor enter into any gainful employment is almost non-existent (impairment is more than 90%).

· He has been ill for far longer than 2003.

· Long term prospects for Mr Coltman are poor and he is likely to suffer from his symptoms for the foreseeable future (permanently).

· He was neither diagnosed nor treated for any severe and enduring mental illness until recently and no vigorous treatment plans were instituted. He was offered treatment by me and is advised to take this treatment. He was ill in 2003 and before. This should have been identified and managed with psychiatric help.

19. HMRC issued their decision letter on 28 April 2009 advising Mr Coltman’s representative that although he had submitted further medical evidence, the function of IDRP was to review the process by which the decision to reject his application for ill health early retirement had been made. They were satisfied that the correct processes had been followed throughout. 

20. Mr Coltman’s representative challenged this response in a letter dated 29 April 2009, saying that although HMRC had written to Mr Coltman in April 2008 outlining the information required from a consultant’s report, he did not feel that it gave sufficient detail to enable the consultant to provide the information required. He also said that he was aware of the deadline of 15 July 2008 by which further medical evidence had to be provided and had done so by early May allowing time for HMRC to advise him if this was insufficient and for him to provide any missing detail.

21. HMRC responded on 5 May 2009 saying that Mr Coltman had been advised on a number of occasions (11 July 2007, 24 January 2008, 7 April 2008) what medical evidence was required to accompany his application and that it was his responsibility to provide it. Whilst appreciating that Mr Coltman may not have been well enough to understand the requirements, it was not the responsibility of the employer to advise the applicant what medical evidence was required since the employer would not have that knowledge.

22. Mr Coltman obtained a supplementary report from Dr Makhdum dated 30 September 2009, although this was not forwarded to the Cabinet Office. It provided answers to two particular questions that he had been asked by Mr Coltman’s representative and these were:

1. 
What would the treatment options have been in 2003 had Mr Coltman received a proper diagnosis of bipolar disorder with ultra rapid cycling pattern at that time?

2.
What was the likely success of those treatment options, and in particular would they have been likely to have assisted a return to normal employment?

23. In dealing with the first question, Dr Makhdum said that he had dealt with this in previous reports but would add that even had Mr Coltman been correctly diagnosed with Ultra Rapid Cycling Bipolar Disorder at an earlier date, it would still have been a most protracted and enduring disorder. Treatment would have required a combination of between three and five mood stabilisers, strong drugs with serious side effects.

24. As far as likely success of that treatment was concerned, again he said that he had dealt with this in previous reports but would add that the ‘rule of 3s’ would apply meaning that 1/3rd of such cases would experience significant improvement, 1/3rd would experience marginal improvement, whilst for the remaining third the disorder would have a protractedly deteriorating and intensifying impact on their lives. It was however impossible to hypothesize on ‘what if’ scenarios and it remained a fact that Mr Coltman had neither been diagnosed nor treated before his contract was terminated.

25. The IDRP stage two decision letter was issued by the Cabinet Office on 4 February 2010. The decision maker found that Mr Coltman had been treated unfairly by HMRC in that at the time of his dismissal in 2003, medical retirement had not been considered. This shortcoming had been remedied by the subsequent consideration of Mr Coltman’s application for retrospective ill health early retirement, which if approved would have meant a pension being awarded from the date of his dismissal.

26. The decision maker found that Mr Coltman’s application and subsequent appeal had been dealt with in accordance with correct processes. Mr Coltman had been provided with a copy of the Medical Guidance Notes which described the kind of medical evidence CHS needed to consider for a medical retirement application where an individual was suffering from mental health problems.

27. CHS had properly considered Mr Coltman’s application but there was insufficient evidence to show that his state of health was such in 2003 that he would have met the medical retirement criteria. The medical evidence was lacking as it did not address the question of the likely success of untried treatments.
28. Submissions on behalf of Mr Coltman

· The onus was not on him to provide medical evidence in support of his application. The Medical Guidance Notes are drafted on this basis.
· The Medical Guidance Notes say that if there is insufficient evidence to make a determination, the scheme medical adviser will make arrangements to remedy the deficiency.
· His application for ill-health retirement was not supported by a report from a consultant psychiatrist. He considers this to be maladministration
· The expanded report and supplemental letter contain sufficient evidence to show that he satisfied the conditions for an upper tier ill-health retirement pension under the Premium section of the Scheme at the date of his dismissal.

· Had the application been made whilst he was in service, it would have been supported by his employer. Capita do not appear to have regarded it as part of their role to ensure that the guidance notes were followed.

· At the least, HMRC should obtain further medical evidence so that his application can be properly considered.

29. Submissions by Cabinet Office
· They acknowledge that HMRC had treated Mr Coltman unfairly by not considering ill-health retirement before dismissing him in 2003.

· HMRC put this right by considering retrospective ill-health retirement.

· Mr Coltman’s application failed because CHS found that there was no medical evidence to show that he would have met the criteria for ill-health retirement in August 2003.

Conclusions

Ill Health Early Retirement application – January 2008

30. What was needed under the Rules was a decision as to whether Mr Coltman’s ill health (at the time of his dismissal) was likely, on the balance of probabilities to be permanent. If there were untried treatments, the question to be asked was whether the ill health would be permanent even if those treatments were undertaken. The Scheme medical adviser should consider whether there was a realistic prospect that remaining treatments were likely to create such improvement that a return to work was possible.

31. HMRC did not consider whether Mr Coltman qualified for ill health early retirement under the rules in August 2003 when his contract of employment was terminated, but did so in August 2007 following his belated application. In order to do so, they collated the medical evidence that was available at the time of his dismissal, and it was this which was considered.

32. The medical evidence available showed that in August 2002 he was suffering from work related stress. He had been referred to a psychiatrist for one consultation, but no specialist treatment was recommended. The medical adviser’s opinion at that time was that Mr Coltman was fit to resume his duties, albeit at a different location, and noted that his GP would pass him fit to return to work. 

33. No medical evidence supported Mr Coltman’s contention that he was permanently disabled from working in August 2003. I find that in considering Mr Coltman’s application in 2007 HMRC has not: failed to ask themselves the correct question; misdirected themselves in law (in particular, by failing to understand the Scheme rules/regulations); taken irrelevant factors at the expense of relevant ones into account; reached a perverse decision.

Medical Appeal process

34. It was only following Mr Coltman’s appeal against HMRC’s decision not to award him an ill health early retirement pension that he revealed that he was suffering from a psychiatric disorder.

35. In order to consider the original application, the employer gathered together the appropriate medical evidence. On appeal it is the applicant’s responsibility to submit medical evidence to support his claim and to this end Mr Coltman provided a report from his Consultant, Dr Makhdum. This report did not, however, address several aspects crucial to his case, particularly his condition in August 2003 and the likely impact of any recommended or untried treatments, despite the importance of these aspects being emphasised in HMRC’s letter to Mr Coltman dated 15 April 2008. CHS were not therefore able to support the application and he was advised that he was time barred under the appeals process from submitting further medical evidence.

36. In an attempt to address the shortcomings of Dr Makhdum’s original report, Mr Coltman obtained an expanded report which he submitted with his IDRP stage one application, but HMRC refused to consider further medical evidence. 

37. Whilst it is acknowledged that throughout the period of his ill health pension application and appeal, Mr Coltman has been suffering from mental health problems and may, perhaps, have had difficulty in understanding what medical evidence was required, the medical adviser’s requirements were set out in writing at each stage, and it was open to Mr Coltman to make his consultant aware of these requirements. It is evident from Dr Makhdum’s report dated 7 May 2008 that he had seen CHS’s letter dated 7 April 2008 and should therefore have been in a position to deal with each of these requirements.

38. The appeal process cannot be open ended. Mr Coltman was given adequate opportunity to present his case. He has not submitted sufficient, suitable medical evidence that supported his contention that he was incapacitated in August 2003 and that this was likely to be permanent, and the medical adviser was therefore unable to determine that he met the criteria for ill health retirement under the Rules.

39. Mr Coltman has made a comment about CHS’s role in his application, but since they are not joined as a respondent to this application, I am not required consider this point.
40. For the reasons given in paragraphs 30 to 38 above, I do not uphold Mr Coltman’s complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

25 March 2011 

APPENDIX

41. Relevant rules of the Principal Civil Service Pension Scheme – 2002 Section

D.4 Early payment of pensions: ill-health

(1)
An active member is entitled to immediate payment of a pension before reaching pension age if – 

 
(a) in the opinion of the Scheme medical adviser the member has suffered a permanent breakdown in health involving incapacity for employment, and


(b) the member has at least two years’ qualifying service, and


(c) the Minister has agreed to the member becoming so entitled.

(2) 
For the purpose of these rules a member’s breakdown in health is ‘permanent’ if in the opinion of the Scheme’s medical adviser, it will continue until the member reaches pension age.

(3)
For the purpose of these rules a member’s breakdown in health involves incapacity for employment if, in the opinion of the Scheme medical adviser, as a result of the breakdown the member –




(a) is incapable of gainful employment, or




(b) is incapable of doing his own or a comparable job.


A member within paragraph (b) will be entitled to a lower tier pension and a member under paragraph (a) will be entitled to a lower tier pension and an upper tier pension.
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