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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs P Phillips

	Scheme
	:
	Baker Tilly (2006) Retirement Benefit Scheme (the Scheme)

	Respondents
	:
	The trustees of the Baker Tilly (2006) Retirement Benefit Scheme (the Trustees)


Subject
Mrs Phillips contends that the Trustees applied the rules of the Scheme incorrectly, in that increases in her part-time hours were not counted immediately for benefits and contribution purposes. She adds that as a consequence of this she has been unlawfully discriminated against.
The Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees because they have failed to calculate her benefits in accordance with the Rules.
DETAILED DETERMINATION

Material Facts
1. Mrs Phillips has been employed by Baker Tilly (the Company) since 19 June 1995. She was initially employed on a fixed term contract up to the end of January 1996 under which she worked 20 hours a week. From 1 February 1996 she was employed under a permanent contract working 25 hours a week. Her working hours were increased to 30 hours per week from 1 September 1998; then 32.5 hours a week from 1 July 2004; and finally to full time (37.5 hours) from 1 February 2006. 

2. Mrs Phillips was initially a member of the Baker Tilley Staff Pension & Life Assurance Scheme (the Old Scheme) which she joined on 1 February 1996. As a result of a scheme merger she became a member of the Scheme in 2006. Like the Old Scheme, the Scheme is a defined benefit arrangement.
3. The matter that Mrs Phillips has brought to me is essentially a dispute about how pay should be fixed for pension purposes for her part-time service and in particular how the calculation is affected by changes in working hours.

Relevant Provisions of the Scheme Rules

4. The rules of the Scheme (the Rules) are contained in the Deed of Variation dated 1 April 2006. Rule 4.1 of Schedule 1 to the Rules (the Schedule that applies to Mrs Philips having been a member of the Old Scheme), headed “Pre 1 April 2006 Service”, states:

“If, when becoming an Active Member or at any time during his Pensionable Service in the [Old Scheme], a Member is a part-time Employee, his Pensionable Earnings for the purpose of calculating benefits …shall be deemed to be that which the Member would have had if he had been a full-time Employee and each relevant period of his Pensionable Service shall be multiplied by the factor of A/B where:

(A) “A” is the number of hours for which the Member was required to work during that relevant period under his contract of employment; and

(B) “B” is the number of hours the Member would have been required to work during the relevant period by his contract of employment had he been a full-time Employee.
For these purposes, the date on which a Member became a Member and each subsequent date on which the factor A/B changes shall be the first day of a relevant period and a relevant period shall end on the day before the date on which the factor A/B next changes or, if earlier, the last day of the Member’s Pensionable Service.”          
5. Pensionable Earnings and Final Pensionable Earnings are defined under the Rules as follows:

“Pensionable Earnings – means at any date a Member’s Earnings at the Scheme Anniversary Date coincident with or, if not coincident with, immediately preceding that date or at the date of his joining the Scheme if later…

Final Pensionable Earnings – of a Member means the greater of:

(a) the highest of his Pensionable Earnings at any of the Scheme Anniversary Dates (and for this purpose includes Scheme Anniversary Dates in the [Old Scheme])…

(b) the highest average of his Pensionable Earnings at any three consecutive Scheme Anniversary Dates (and for this purpose includes Scheme Anniversary Dates in the [Old Scheme])…  ”      
6. The principle underlying benefit calculations for part-time workers is that their actual period of service is reduced in the ratio of part-time hours worked to full time hours.  This service is multiplied by the Scheme’s accrual rate of 1/80th for each year and the full-time equivalent annual salary.  

7. The Trustees say that changes in salary and hours are only taken into account at each 1 April.  For Mrs Phillips this means that her increases in hours do not count for pension purposes until the 1 April following.
The Trustees’ Position
8. Mrs Phillips has been regarded for the purpose of calculating benefits and contributions as working

· 25 hours per week from 1 February 1996 to 31 March 1999;

· 30 hours per week from 1 April 1999 to 31 March 2005; and

· 32.5 hours per week from 1 April 2005 to 31 March 2006.

9. During the time that Mrs Phillips’ claim relates to (the “Affected Years”), the trustees of the Old Scheme administered changes to part-time members’ benefits on the following basis:

· step 1: each time a member increased (or decreased) his hours the ratio A/B changed;

· step 2: for purposes of calculating pensionable earnings and members’ compulsory contributions the administrator applied the ratio that reflected the part-time members’ working hours that was in effect on the Scheme Anniversary Date.

10. During the Affected Years the Rules were not yet in effect, but the Scheme’s administrative practice during that period is reflected in Rule 4.1 (which attempts to capture the basis upon which the Scheme was administered). So, although that rule and those definitions were not technically in effect, it is nevertheless helpful to use the text of the Rules for the purposes of discussion.

11. With regard to the date on which the A/B factors change, the Trustees agree that a “fresh” relevant period starts on the actual date there is a change to the number of part-time hours worked, but, in the Trustees’ view, that is only the first step in the inquiry. The next question is, on what date are pensionable earnings fixed? The answer to that question is found in the definition of “Pensionable Earnings” which provides that Pensionable Earnings are fixed on the Scheme Anniversary Date, i.e. 1 April.

12. Fixing Pensionable Earnings on the Scheme Anniversary Date is a neutral method of taking account of the myriad changes affecting scheme administration that occur during the course of the Scheme year. The effect of this method is that a member’s status (for the purposes of accrual and contribution) as a full-time or part-time employee is determined: 

· first by considering the ratio on the date the member changed from full time to part time status (or vice versa); and

· then by reference to the member’s status (as full or part-time) on the Scheme Anniversary Date.

13. The practical effect of this is that:

· if a member happens to be in full-time status on 1 April, but changes to part-time status on, for example, 2 April, that, member will be treated (for the purposes of contributions and Pensionable Earnings) as full-time until the next Scheme Anniversary Date; 

· similarly, if a member who is in part-time status on 1 April, but changes to full-time status on 2 April, that member will be treated as part-time until the next Scheme Anniversary Date.

14. The Rules are silent as to the date the ratio must be recognised, but as a practical matter, it is only sensible to recognise all such changes on one date, the Scheme Anniversary Date. Depending on the relative numbers of men and women involved, any other approach might involve direct discrimination: it would involve treating a part-timer whose earnings increased due to an increase in hours more favourably than a full-timer whose earnings increased due to accepting a more responsible job.

15. Recognising such changes on a single date during the course of the year is a practical way of ensuring that administrative mistakes are kept to a minimum. Restricting changes such as these to the Scheme Anniversary Date is a reasonable and practical solution.

16. A woman claiming indirect sex discrimination would need to prove that a neutrally drafted rule (i.e. one that does not, on the face of it, treat men and women differently) has, in practice, a different (negative) effect on women; that such an effect is to her detriment; and that the rule cannot be objectively justified.

17. In practice the great majority of members who have switched from full-time work to part-time work or vice versa are women, but that in virtually all cases, the switch has been from full-time to part-time where the way the rule has been applied is, if anything, favourable to the member in question.

18. In addition, in order for a part-timer to bring an indirect sex discrimination claim, there needs to be a full time comparator. However, the issue Mrs Phillips raises is one that could, in principle, only apply to people who change their part-time hours. It is not possible for a full-timer to increase his hours. As such, there is no basis for a claim of indirect sex discrimination.

19. The 2000 Regulations provide that part-time workers should not be treated less favourably than full-time workers. They came into force on 1 July 2000 and therefore are not relevant to Mrs Phillips’ first change in hours in 1998. Regulation 5 provides that in determining whether a part-time worker has been treated less favourably than a comparable full-time worker, the pro-rata principle shall be applied unless it is inappropriate.

20. The pro-rata principle means that where a comparable full-time worker receives or is entitled to receive a benefit, a part-time worker is to receive or be entitled to receive not less than the proportion of that benefit that the number of his weekly hours bears to the number of weekly hours of the comparable full-time worker.

21. The 2000 Regulations do not require the application of the pro-rata principle to situations like Mrs Phillips where a member goes from one level of part-time to a higher level of part-time service. They only require the application of the pro-rata principle to situations where a member goes from full-time to part-time status. 
22. A decision in Mrs Phillips favour will result in discrimination in favour of a very small number of members to the detriment of a significant number of other members.

23. The implications for part-time members who (like Mrs Phillips) increase their working hours during the year is that if these increases are made after the Scheme Anniversary Date, because their pensionable earnings and compulsory contributions would not be increased until the following anniversary date, they would enjoy the benefit of increased accrual without suffering the burden of paying increased contributions. The implications for part-timer members who decrease their hours during the course of the year are the obverse. Therefore a decision in Mrs Phillips favour whilst benefitting those who increase their working hours will adversely affect those who reduce their working hours. 

24. If some members are given the advantage of accruing higher benefits without paying their share of the contributions, the Trustees will have to ask the principal employer to make up the difference in costs or they will have to ask the members to pay higher contributions. The principal employer, facing an ever increasing deficit will be reluctant to accede to such a request and this could lead to the employer discontinuing the Scheme.    

Mrs Phillips’ position:
25. The Rules set out how pensionable earnings for the purposes of calculating benefits for part-time employees are to be determined both for pre and post 1 April 2006 periods.

26. The Rules, and in particular Rule 4.1, are, in her view, at variance with the Trustees stated position. Rule 4.1 sets out how pre 1 April 2006 service of part-time employees is to be taken into account for the purposes of calculating certain member’s benefits. This includes the calculation of Final Pensionable Earnings for the purposes of calculating a pension on normal retirement under Rule 7.2.

27. To calculate Pensionable Earnings, Rule 4.1 provides that this would be an employee’s Pensionable Earnings, if he had been a full time employee, and each relevant period of Pensionable Service shall be multiplied by the factor of A/B, where A and B are defined in Rules. Rule 4.1 further provides that the relevant periods start and end when the factor A/B changes, and not on the following Scheme Anniversary Date which the Trustees maintain. Consequently, her claim is strictly in accordance with the Rules.
28. Rule 4.1 and in particular the application of the factor A/B to relevant periods (which start and end when the factor A/B changes) would appear to have been drafted to ensure compliance with the law on part-time working, in particular, the Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 (the 2000 Regulations). 
Conclusions
29. The first part of Mrs Phillips’ complaint is that the Trustees are not applying the Rules correctly, in that each time her part-time hours have increased they have not immediately taken into account for the purpose of calculating her benefits under the Scheme. 

30. There is no dispute that the rules of the Old Scheme are silent on the provision of benefits for part-timers. However, Mrs Phillips is no longer a member of the Old Scheme.  Her benefits must be calculated as set down in the Rules.  I do not understand the observation made on behalf of the Trustees that the text of the Rules is “helpful … for the purposes of discussion”  

31. The Rules are, according to the Trustees, an attempt to reconstruct the administrative practice of the Old Scheme in the absence of any provisions in the rules of that scheme. If they differ from that practice it may be that the history recorded by the trustees of the Old Scheme and passed on to the Trustees needs to be revisited.  It does not mean that the Old Scheme method can override the Rules.   

32. Mrs Phillips points out that Rule 4.1 states that each relevant period of her Pensionable Service shall be multiplied by the ratio and each subsequent date the ratio changes is the first day of a relevant period. She therefore argues that each time her part-time hours increases the ratio should have been adjusted immediately and not on the following Scheme Anniversary Date.   
33. The Trustees agree that the Rules are silent with regard to the date the ratio is recognised. Whilst they agree that the relevant period starts on the actual date a member’s part-time hours change, they say that this is only the first step. Their view is that the change can only be made at the date when Pensionable Earnings are fixed, which is the Scheme Anniversary Date. The reason for this is that it is a neutral method for taking account of the permutation of changes that occur during the course of the Scheme year. They add that having a single date when such changes are recognised is a reasonable and practical solution and ensures that administrative mistakes are kept to a minimum. 

34. The Rules clearly state that ‘relevant period’ starts on the day on which the ratio changes (or the member joins) and ends on the day before the next day the ratio changed. The ratio is the method for calculating Pensionable Service. I cannot see that under the Rules the date Pensionable Earnings are fixed has any direct consequences for the date the ratio changes.  

35. Neither do I see that the lack of connection between the two produces any awkward or anomalous consequences.  Pensionable Earnings, which is fixed on 1 April is the full time equivalent.  It is the same whatever the hours Mrs Phillips happened to be working on 1 April.  So there is the same neutral effect that the Trustees seek under both methodologies.
36. It may well be that, from an administrative point of view, it would be practical and sensible to recognise the change to the ratio and Pensionable Earnings on a single day. However, the Rules do not provide for that.

37. I find the dispute in Mrs Phillips’ favour in that her Pensionable Service has not been calculated in accordance with the Rules.
38. Having done so, I do not need to consider the next part of her complaint which is that she has been unlawfully discriminated against by the Trustees. 
39. This is a determination of Mrs Phillips’ dispute only. I have no power in these circumstances to make a general declaration affecting all of the members of the Scheme – and this does not amount to one. If (as the Trustees consider) applying the principles behind it to other members it will have consequences that they regard as undesirable and/or carries cost implications for the employer then it may be possible to mitigate any perceived harm by amending the Rules.  That, though, is a matter outside the scope of this Determination.
Directions   
40. I direct that Mrs Phillips’ pensionable service between 1 February 1996 and 31 March 2006 shall be calculated taking account of the changes in the ratio as and when they occurred and not at each following 1 April. 
TONY KING

Pensions Ombudsman

6 February 2009
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