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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Harris

Mr Hancock

	Scheme
	Calder Group Pension Scheme ( the Scheme)

	Respondents
	Calder Industrial Materials Limited (Calder)

Calder Group (Trustees) Limited (the Trustees) 




Subject

Mr Harris and Mr Hancock complain that Calder and the Trustees failed to take into account Subsistence Payments in their final pensionable earnings for the purposes of calculating their retirement benefits.

The Pensions Ombudsman’s determination and short reasons

In the light of the evidence, representations were made at the meeting (and not contradicted) that the Subsistence Payments, by being paid out of taxed income (after grossing up) would be pensionable. In relying on these representations, Mr Harris and Mr Hancock lost the opportunity to receive larger Subsistence Payments for which they should be compensated. 
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EXPLANATORY BACKGROUND

1. On 14 December 2010 I determined Mr Harris’ complaint. I found that Mr Harris was not entitled to have particular Subsistence Payments (the Subsistence Payments) treated as pensionable but that it was more likely than not that he was led to believe that they would be pensionable. I considered that he had suffered a loss of expectation of a higher pension being paid.  I did not uphold Mr Harris’ complaint against the Trustees since responsibility for communicating the situation about the Subsistence Payments at a meeting on 29 April 2003 (the Meeting) appeared to have rested with Calder and it was Calder that made the subsequent pension deductions. I directed that he should receive compensation of £250 from Calder. 

2. Mr Harris had suggested that an oral hearing might be required but I considered that I was able to decide on this matter without the need for an oral hearing, since I judged that what was said at the meeting was not crucial.

3. As Mr Hancock’s case was similar to Mr Harris’ complaint the investigation into his complaint had been put on hold until Mr Harris’ complaint had been determined. 

4. Mr Harris appealed my determination and His Honour Judge Langan QC concluded that Mr Harris should be afforded the opportunity properly to deploy his case in relation to the substance of his case (that he and Calder entered into an agreement that the Subsistence Payments were going to be pensionable) and that this issue should be remitted back to me for an oral hearing.

5. On 21 March 2011 His Honour Judge Langan QC ordered that:

“The First Part of the Determination of the Ombudsman dated 14 December 2010 be set aside and the matter remitted to the Pensions Ombudsman for determination in accordance with the Judgment of the Court. Subject to that Judgment, such determination may consider issues arising from or relating to the agreement ( if any) of April 2003 including whether the subsistence payment falls within the definition of Earnings as construed in the Judgment as a result of any such agreement.”

6. Accordingly an oral hearing was held at my offices on 13 January 2012 in relation to both Mr Harris’ and Mr Hancock’s complaints; specifically in relation to the substance of their case that they and Calder entered into an agreement that the Subsistence Payments were going to be pensionable. Prior to the hearing I identified the issues which I wanted to focus on, which (following my agreement at the start of the hearing to slight amendment) read as follows:  

“Did the Employer enter (or offer to enter) into a legally binding agreement at the meeting on 29 April 2003 to make “Subsistence Payments” payable to Mr Harris and Mr Hancock that would be, or would be treated as, pensionable under the Scheme?

If the Employer did not enter into such a legally binding agreement at the meeting on 29 April 2003 did it act in a way that created the impression (represented) that the payments would be pensionable? If so:

· What were the representations made by the Employer?

· Did Mr Harris and/or Mr Hancock rely on the representations?

· If so did they act to their detriment?”

7. This determination therefore deals with Mr Harris’ and Mr Hancock’s complaints together.  

8. I have of course taken into account all of the evidence, of which this document only contains a summary. 

Undisputed background concerning the Meeting 

9. Calder arranged the Meeting, prior to the commencement of the Project (explained below). Notice of the Meeting was given on Calder headed paper, dated 22 April 2003 and signed by Mr Bruce (who was at the time employed as the senior personnel office at Calder). It said that an informal meeting would take place at 7.00am on Tuesday 29 April in the Crescent House Meeting Room:

“… for all those who have expressed an interest in working at Chester for a period of time following the closure of the Newcastle site. This is an opportunity to discuss options with Maurice. A further meeting will take place sometime during Wednesday 30 April, for those who are unable to attend the above (further details will follow.)”  

10. Mr Harris and Mr Hancock both attended the Meeting. I deal with it in detail below.  For now it will be enough to explain that as well as Mr Harris and Mr Hancock, among the several other employees present were Mr Pine and Mr Wilkinson, the latter being an Amicus (now Unite) representative as well as having a personal interest. From Calder’s side those present were Mr Bruce and Mr Bailey who at the time was Operations Director and General Manager. One of the matters discussed at the Meeting was a payment which has been variously referred to by Calder in correspondence with Mr Harris and Mr Hancock and in the documents as “out of pocket living expenses”, “subsistence allowance”, “evening allowance” or “nightly allowance”. These are the Subsistence Payments which are at the heart of these complaints. 

Undisputed background facts specific to Mr Harris  

11. Mr Harris was employed by Calder from 28 September 1981 until the end of May 2004, when he was made redundant, aged 56. He was originally a member of the Cookson Scheme until 30 September 1994, when he was transferred into the Metal Castings Group Pension Scheme. Subsequently he was transferred into the Scheme which is a defined benefit occupational pension scheme. Calder Group Limited is the principal employer (the Principal Employer).  

12. Mr Harris worked at Calder’s site in Newcastle from 28 September 1981 until 14 September 2003, after which he worked temporarily in Chester on a relocation project (the Project). He was employed as Engineering Supervisor in charge of maintenance engineers, fitters and electricians in the Engineering Department. For about six to nine months in 2003 he was involved in the preparation for the relocation as new equipment was being made and existing equipment modified to suit the layout of the factory in Chester. 

13. On 1 December 2003 Calder wrote to Mr Harris and informed him that his post would be redundant from 20 February 2004.  This letter provided Mr Harris with notice of termination of his employment on that date. The letter also informed him that Calder might request him to work beyond his termination date because of the Project.  This happened and Mr Harris continued to work for Calder at the Chester site until 28 May 2004, which was a Friday. 31 May fell on a bank holiday Monday.

14. Subsistence Payments were paid to Mr Harris between September 2003 and May 2004 and totalled £4,920.  Pension contributions made by Mr Harris between September 2003 and February 2004 were calculated as if the Subsistence Payments were part of his pensionable earnings under the Scheme. After this responsibility for the payroll transferred from Newcastle to Chester and no deductions were made in respect of the Subsistence Payments.

15. On 12 August 2004, Mr Basey the Group Financial Controller of Calder wrote to Mr Harris and explained that:

· His understanding was that the Subsistence Payments were never intended to be pensionable and that all concerned were made aware of this at the time. 

· Pension contributions that had been deducted as if the Subsistence Payments formed part of his pensionable earnings were made in error.  This had resulted in an overpayment of his contributions of around £111 and it was Calder’s intention to reimburse him with this sum.

· Subsistence Payments were not to be treated as pensionable under the Scheme and his Final Pensionable Earnings for the purposes of calculating his retirement benefits would be £38,542.69.

· The administrative error extended to his expenses in respect of private mileage as well.  These also would not be treated as pensionable and £250 would be reimbursed to him for the pension contributions which had been incorrectly deducted.

16. Mr Harris responded shortly afterwards in a letter dated 24 August 2004 saying that at no time during the negotiations leading up to the commencement of the Project was it stated that the Subsistence Payments would not be pensionable. He said that he had been told in the Meeting that the payment would be subject to tax and pension deductions and would enhance his pension. Further, he had spoken to three people (including one who was representing Calder) who were also present at the Meeting whose recollection was the same as his. He did not accept the offer of reimbursement, saying that he did not want to set a precedent that could affect his pension or that of his colleagues. It seems that the contributions have still not been refunded to him.

Undisputed background facts specific to Mr Hancock

17. Mr Hancock was employed by Calder from November 1974 until March 2005 when he was made redundant. He was a Maintenance Electrician in the Engineering Department. He was granted early retirement from the date of his redundancy. 

18. Mr Hancock worked at Calder’s site in Newcastle until 14 September 2003, after which he worked in Chester on the Project. He helped prepare for the transfer to Chester working on stripping down and then building machinery at the new site. Originally his redundancy was meant to take effect earlier than March 2005 but Calder also needed help running the machinery in Chester until the Chester engineers and operators were trained up.   

THE HEARING
19. Mr Harris and Mr Hancock were represented at the hearing by counsel and their solicitors and called three witnesses (Mr Bruce, Mr Wilkinson and Mr Pine) who (having previously submitted written statements) gave evidence on their behalf. The respondents were represented at the hearing by counsel and their solicitors and called one witness (Mr Bailey) who (having submitted a written statement) gave evidence on their behalf.

Mr Harris

20. Mr Harris confirmed his witness statement in which he had said:

· Before the Meeting he was asked by Mr Bailey if he would supervise the electrical installation of relocated equipment to Chester and was told that the work would last about 10 weeks.

· Calder had sought volunteers to assist with the relocation work but had not had a good response. It was desperate for staff who were familiar with the equipment to assist with the Project and to set up and run the equipment. 

· The Meeting was set up to discuss relocation and, in particular, the financial terms. It was held at Crescent House and six employees attended plus Mr Bruce and Mr Bailey. He believed that the employees all indicated their willingness to consider work in Chester, subject to satisfactory terms.

· Everyone participated in the discussions which concerned the timescale for the work and the hours and centred on how Calder could persuade them to work on the Project in terms of pay.

· He wanted an assurance that he would not lose any severance pay and would be treated the same as others who did not want to participate. He received this assurance.

· As regards incentives, Calder originally offered £15 per day as a subsistence benefit on top of normal wages but this was rejected early on. Mr Bailey immediately increased this to £20 per day. Mr Harris did not think this was overly generous but said there were a number of other enticements which Calder brought to the table to persuade him to participate in the Project. In particular they were told the Subsistence Payments would be part of their pensionable pay/was going to be pensionable and therefore, depending on their time in Chester, their pension could be improved.

· He specifically remembered Mr Bruce stating that this would enhance their pensions and everyone agreed. In that way it was a sort of deferred benefit, as they would get part of the benefit from it once they were claiming their pension.

· This made the offer much more valuable to him given his age, which was 55 at the time. Enhancement of his pension was a major influence on his agreeing to work in Chester - it was his priority. He was not desperate to work at any price as it involved living away from home and he still needed to find employment at the end.

· The Subsistence Payments and the fact that they were pensionable went together to provide an incentive package for them to participate in the Project.

· He left the Meeting in the knowledge that his pension would be enhanced by the extra wages and the daily payments he would receive. Had that not been agreed they could easily have asked for a further financial incentive of more than £20. The company was desperate.

· Everyone at the Meeting had agreed that the Subsistence Payments would form part of their pensionable pay. 

· As a clear agreement had been reached he did not think about asking for it to be confirmed in writing.

· He could see that the Subsistence Payments formed part of his gross pay and that the whole of his gross pay was subject to pension deductions so he presumed that Calder was sticking to the agreement. Had it become clear while they were working on the Project that Calder was not going to honour the agreement he would have been in a strong negotiating position to fight for this. They did not have the opportunity to fight their corner when their negotiating position was at its strongest. 

21. In addition, at the hearing he said:

· There were no other engineering supervisors at Chester before he went. 

· He was an Amicus member and thought that Mr Wilkinson was probably his union representative although he was a member of staff. 

· As a staff member he did not normally get overtime and took time off in lieu. But at Chester that was pointless so he was paid for the hours he worked but not for overtime. Most of the others were on hourly rates - overtime and double time.  

· He thought the meeting was in the conference room and lasted about an hour. It was held early to catch the change in staff as the next shift started at 8:00am. Those present (apart from Mr Bruce and Mr Bailey) were Mr Hancock, Mr Wilkinson, Mr Pine, Mr Cox, Mr Glister and Mr Cousins. The latter two did not go to Chester. Mr Cairns who was not at the Meeting did go Chester. He could not remember who was at the Meeting when he arrived.

· He was not aware of an agenda for the Meeting. It was more of a general meeting to discuss all aspects. Different people brought up different issues. He was not sure how many other meetings there were. This was the only meeting he attended.

· Before going to the Meeting he knew about the time estimate of 8/10 weeks for the Project.

· He did not want people to lose benefits by moving. He wanted a fair deal. He confirmed that essentially he would have gone along with whatever was on the table. He left the negotiations to others. He was mainly concerned with his severance pay. 

· Whether the Subsistence Payments were pensionable was not an issue going into the Meeting. But pension (and anything that helped with that) was an issue for him as he was nearing pension age.

· He did not know what he would have done if he had not been told that the Subsistence Payments would be pensionable. 

· Mr Bruce and Mr Bailey were both present when the Subsistence Payments were discussed. Mr Bruce did not have authority to bind the Company.  He would have needed the endorsement of Mr Bailey.

· He agreed there had been a bit of horse trading. In saying the payment would be grossed up for tax, national insurance and pension deductions Mr Bruce directed the question to Mr Bailey and as far as he remembers Mr Bailey agreed. He confirmed that Mr Bailey did not say the Subsistence Payments would be pensionable. One said it and the other confirmed it. 

· Mr Bruce stated that the arrangements for the Subsistence Payments would enhance their pensions and everyone agreed.

· As the allowance was taxable he agreed that he assumed it was pensionable and would not expect it to be otherwise. He knew that overtime was subject to tax. 

· When Calder mentioned that the Subsistence Payments were subject to tax, national insurance and pension deductions it was as an incentive/part of the package.

· He denied that he was mistaken when he said that tax, national insurance and pension extended to the Subsistence Payments.  

· He was not the sort of person who read his monthly payslips thoroughly. He would look at the bottom line to see if it looked about right. He did not look at his pension contributions and work out what they came to.

· If he had been asked at the time why he agreed to move to Chester he would have said it was because he had been involved in the Project and out of loyalty to Mr Bailey. He had more or less indicated that he would see this through.

· Calder did not renege on any other part of the deal made at the Meeting. Other elements were paid as they went along but if the agreement had not been honoured as they went along, he could not honestly say what he would have done. It was easy for him now to say he probably he would have gone home.

· He could not remember a conversation about the Subsistence Payments being taxable as distinct from a normal expenses claim which would not be taxable. 

Mr Hancock

22. Mr Hancock confirmed his witness statement in which he had said:

· They were preparing for the transfer of machinery to Chester for months and months. The machines all had to be stripped down, rebuilt at the new site and kept running until the Chester engineers and operators were trained and up to speed. 

· He indicated to Mr Bailey that he was interested in doing the work subject to the terms on offer. Mr Bailey said he would call a meeting to try and persuade the staff to do the re-location work in Chester. 

· The Meeting was held in Crescent House and lasted about an hour and apart from Mr Harris, Mr Wilkinson, Mr Pine, Mr Cox, Mr Glister, Mr Cousins and Mr Cairns others were present but he cannot recall their names (at the hearing he corrected this, accepting that Mr Cairns was not present).

· They were told that the work at Chester would last for approximately nine weeks.

· It was obvious that Calder were desperate for them to agree to go to Chester. They were all keen to know what payment they would receive on top of their normal wages for living and working in Chester. They were told that they would be put up in a hotel and would be paid for travelling time from Newcastle to Chester and back. They were also paid for their time in the hotel having breakfast as this was not served until 7:00am.

· Almost immediately Mr Bailey offered £15 per day subsistence on top of their normal wages. Mr Pine said this was too low and the offer immediately went up to £20. Mr Wilkinson said it was not worthwhile going all that way for a 40 hour week and they were assured of 12 hour shifts, 7 days a week.

· They were also told by Mr Bruce that the Subsistence Payments would form part of their pensionable pay. This meant that their final salary would be calculated on the basis of the extra income, including the Subsistence Payments. Either Mr Bailey or Mr Bruce said “think what it’ll do to your pensions”.

· He did not take an active part in the discussions and left the negotiations to others. While he was willing to go to Chester he certainly would not have agreed to go had the terms not been acceptable. 

· The most important thing for him was the effect on his pension. Although he was confident he would be able to get some form of employment after Calders he did not realistically think he would be able to get the same kind of work at the same level of pay. It was very important for him to make sure that his pension was as good as he could get it and the fact that the Subsistence Payments was going to enhance his pension was very important to him. That combined with the guaranteed hours (which would also enhance his pension) was critical to his decision to accept the offer and carry out work at Chester. The effect on his pension was much more valuable to him than the nine weeks’ work originally on offer.

· He left the meeting with the clear understanding that the £20 Subsistence Payments were pensionable and is sure that this was stated at the Meeting by Mr Bruce and that no one disagreed. The fact that all of the agreed terms were immediately implemented gave him no reason to doubt that Mr Bailey and Mr Bruce had the necessary authority and that a definite agreement had been reached.

· There was no confusion or uncertainty following the Meeting. Had the pension aspect of the Subsistence Payments not been made clear queries would have been raised and they would have asked for more money as Calder was desperate for them to agree to go to Chester.

· They knew staff would not relocate for just £20 per day subsistence so they told them it would improve their pension to entice them to do the work. If that part of the offer had not been put forward, then they would have negotiated a higher daily rate to make it worth their while and this would have resulted in higher pay or some other financial benefit being provided instead. 

· He received Subsistence Payments on top of his normal pay between 14 September 2003 and 18 March 2005 of £4,805.33. Tax, national insurance and pension contributions were taken from the Subsistence Payments as well as from his normal wages. If he had realised while working at Chester that the Subsistence Payments were not pensionable he would have raised it with Mr Basey or Mr Bailey and believes Calder would have done whatever was needed to ensure that he stayed and finished the job. Calder led him to believe that it was keeping its promise.

· He believes Calder was originally going to let the payments be pensionable as it was desperate and as the payments were only meant to be made for nine to ten weeks. It therefore would not have made much of a difference to the company financially. However, because they stayed longer than originally anticipated it was going to cost the company more and it changed its mind.  

23. In addition at the hearing he said that:

· He was a member of Amicus but did not talk to Mr Wilkinson before the Meeting.

· He was paid at an hourly rate and his basic hours were 40 hours a week. His annual wages were roughly £17,000 before Chester although for a good while before Chester he did get overtime. Mr Wilkinson wanted a guarantee that they would have at least 12 hour shifts. The situation changed going to Chester as he worked sometimes 50/60 hours a week with overtime. Overtime was paid at time and a half and double time on Sundays. For the first few weeks he worked seven days a week and did not go home. His earnings were pushed up considerably.

· He did not think he knew before the Meeting that the estimate for completing the project was eight weeks. He was more concerned with logistics.  

· He went into the Meeting to see what was on offer. He did not know that travel, accommodation or laundry would be discussed but he knew subsistence would come into it. 

· He was not thinking of what was or was not pensionable before the Meeting. It cropped up at the Meeting. It was possible that he would not have thought about it if it had not been mentioned, but in that case they would have asked for more.  The main issue in going to Chester was that if he got another month past his 60th birthday at that time it would have made a difference to his pension. Chester with overtime guaranteed was going to increase his pension by a lot.  

· The Meeting was organised by Mr Bruce and Mr Bailey. It was informal and non legalistic because that was the way meetings were conducted.

· He thought that Mr Bruce said the Subsistence Payments would form part of their pensionable pay. He could not recall who said “think what it’ll do to your pension” but he did recall that Mr Bailey confirmed this.

· It was definitely said that the Subsistence Payments were going to contribute to their pensions. He denied that there was a misunderstanding - anything that was said about pension was of interest. 

· He confirmed that at the time of the meeting his primary concern was carrying on working- it was not the pensionable status of the Subsistence Payments.

· He did not recall who was at the Meeting when he first arrived. 

· If asked at the time why he went to Chester he would have said that the rest of his future was pretty uncertain and this would be a way of helping any future out financially. 

· He did not remember any conversation about the Subsistence Payments being specifically taxable because they were being paid in the way they were as a daily allowance as opposed to being a re-imbursement of actual expenses. He only remembered that it was said it would be grossed up. 

· He only read the hours shown on his payslips and the bottom line. He would not have spotted if deductions were not being made after he transferred to Chester. He assumed that the whole package just transferred. 

· He worked to 2005 because Mr Bailey asked him to. There was no electrician at Chester with his experience so he went across as he knew the machinery that went to Chester. He carried on working long after the others.  

· They would have asked for more in other ways and Calder would have agreed.  If they had not gone to Chester he did not know what the company would have done as it would have taken a long time to train people up. 

Mr Pine

24. Mr Pine confirmed his witness statement in which he said:

· He was employed as a shift charge hand and was the GMB representative at Calder for 7 years. He had represented over 100 members but by the time he left on 31 May 2004 there were only about 45 GMB members.

· He was involved in the consultations with Calder when they announced the move to Chester in 2002 which would result in redundancies. He had previous experience of consultations and negotiations.

· He was asked if he would go to Chester and was told that this work would last for eight to nine weeks. He attended the Meeting which was arranged between Calder and those employees who had been asked to consider going to Chester. The Meeting was to discuss what work they would be required to do and what terms would be offered to entice them to go there.

· For the relocation to be a success it was necessary for Calder to secure a promise from some of their experienced staff to assist with the relocation. The staff were therefore in a strong negotiating position. 

· Prior to the Meeting he met Mr Wilkinson who was the Amicus (originally AEEU) representative at Calder to discuss what terms they would like for themselves and their members to go to Chester.  Mr Wilkinson wanted a guarantee of work of 12 hours a day. They also wanted £30 a week training allowance and £25 a day Subsistence Payments.   Although they were in a strong bargaining position they still wanted to be fair.

· At the Meeting they asked for £25 a day but this was rejected by Calder which came back with a counter offer of £15 which they rejected straight away. Calder then offered £20 a day. As an additional incentive, they were told this figure would be grossed up and would be subject to tax, national insurance and pension deductions. In this way Calder explained that the £20 Subsistence Payments would also be a deferred benefit as some of the benefit would not be received until they claimed their pensions.

· Neither he nor Mr Wilkinson thought about enhancing their pensions in this way when they spoke before the meeting. They decided that, although they had not been offered exactly what they wanted, the improvement in their pensions meant it was worth accepting a lower daily rate. Had Mr Bailey and Mr Bruce not assured them that the Subsistence Payments would contribute to their pensions they would have negotiated a higher daily rate.

· He told Mr Bruce and Mr Bailey that he was prepared to accept the terms they had offered to go to Chester at the end of the Meeting. He stayed on the Project for eight months and during that time the Subsistence Payments formed part of his gross pensionable pay and deductions were taken from them for the entire time. It was only after he left Calder that any issue was raised. He is now receiving his pension but is not being paid the correct amount and has refused to accept the offer of re-imbursement. 

· They accepted Calder’s offer of £20 a day because they were told their pensions would be improved. If they had known that Calder was not going to allow the Subsistence Payments to be pensionable they could have negotiated a higher daily rate or some other incentive such as a bonus. They would have got this because Calder was desperate for them to go to Chester.

25. In addition at the hearing he said:

· He always negotiated with Mr Bailey and expected him to be the decision maker. If Mr Bailey disagreed with Mr Bruce he would have interrupted him. He never heard Mr Bailey say that he needed to get authority from Jeff Walker or Jeff Hudson. 

· The meeting was informal around the table like many others in the past. He had known Mr Bailey for 20 years or so. They had a trusting relationship.

· He met Mr Wilkinson a day or two before to discuss the things they wanted at the Meeting. Their interests were pretty much identical. Overtime pay made the move plausible.

· Mr Cairns was not present and he did not know if he went to another meeting. He could not remember if there was another meeting. He did not talk to Mr Hancock after the Meeting. 

· They really wanted £30 Subsistence Payments but agreed £25 would be plenty. They worked this out roughly to cover meals, phone calls etc. They asked for this as expenses and Mr Bruce said it would have to go on top of wages. They were going for £25 in hand and agreed £20 grossed up.

· They did not ask for the Subsistence Payments to be pensionable - it  was “fetched up”. Everything was packaged up - it would all be grossed up and pensionable.

· It was Mr Bruce who talked about the grossed up sum being pensionable and Mr Bailey agreed. Mr Bruce could not say anything without Mr Bailey agreeing.  Mr Bailey actually repeated what Mr Bruce had said i.e. “It would all be grossed up and would be pensionable”. Mr Pine agreed that any reference to the mechanics of grossing up would have come from Mr Bruce.

· He understood that everything on the payslip would be grossed up for tax and national insurance and was pensionable.

· He had some knowledge of how pensions were calculated (years of service etc) and so that the deferred benefit from additional pensionable pay was going to be different for everyone depending on their pensionable service.

· He had a financial interest. He moved after the first six weeks only once the machinery was up and running. He stayed for seven months like Mr Harris.

· If they had been told the Subsistence Payments would not be pensionable they would have had to accept that but would not have been happy with £20. They would have had more negotiations. 

Mr Wilkinson

26. Mr Wilkinson confirmed his witness statement in which he said:

· He was employed as a maintenance fitter and was also the AEEU (now Unite) trade union representative at Calder for about eight years. He represented about ten members. 

· He was heavily involved in negotiations with the company about the redundancy process. There had been previous redundancies in which he had been involved as well as negotiations for pay increases, changes in terms and conditions and other industrial disputes. 

· He was asked specifically to consider going to Chester and was told the work would last about eight to nine weeks. He was there for around eight months. 

· Before the Meeting he and Mr Pine had some discussions. To make it worthwhile going to Chester they had an idea of what they would like to get. They wanted a guarantee that they would work for long shifts (12 hour days), £30 per week as a training allowance (this had been paid in the run up to the closure of the Newcastle site and they wanted it to continue in Chester), a £25 per day Subsistence Payments and for the company to pay their laundry bills, accommodation and transport costs. 

· At the Meeting they discussed what the basic rate of pay, overtime rate and daily allowance would be. They asked Calder for £25 per day subsistence money and Mr Bailey responded with a counter offer of £15 which the staff did not want to accept as it was too low. By the end of the Meeting they had come to an acceptable agreement of £20 per day. Because Calder was not prepared to go to £25 per day Calder told them (as a sweetener) that the £20 per day would be grossed up and that tax, national insurance and pension contributions would be deducted.  They were told that this would enhance their pensions. It was Mr Bailey or Mr Bruce or both who emphasised this to them as a further incentive to get them to agree to go to Chester.

· It was also agreed that the company would pay £30 training allowance, provide transport for their travel to and from Chester and pay for their accommodation and laundry expenses. They would work 12 hour day shifts, their working week would start when they left home on a Monday and end after 12 hours when they returned home on Friday. They also agreed to work 7 days a week if required. 

· He knew they were in a strong bargaining position as the company needed them to go to Chester and train employees. 

· Had they not been guaranteed that their pensions would be enhanced they would have asked for a higher daily rate or a bonus package but because the deferred pension enhancement was included they were willing to accept the offer and so did not ask for more.

· When he had discussions with Mr Pine before the Meeting they had not thought of enhancing their pensions in this way. This part of the offer came from Mr Bailey to make the deal more attractive.

· The entire time he worked in Chester (eight months) he could see that the Subsistence Payments formed part of any gross pensionable pay and that deductions were being taken from this figure. 

· It was only in March 2005 after he had left Calder that the issue came to light. This was the only agreement with Calder which was not honoured. 

· He felt they had been duped by Calder. They could have negotiated a higher rate of pay or a higher daily allowance or bonus but they accepted a lower rate with the condition that everything they were paid, including the Subsistence Payments, would go to enhance their pensions. He would have been prepared to negotiate for more if it had been necessary. The fact was that the company was desperate and therefore very quickly made an offer which was attractive to all. The fact that the Subsistence Payments was going to be pensionable was a big part of it. 

27. In addition at the hearing he said:

· As union rep he negotiated about three to four times a year with Calder. Mr Bailey would have had to get authority to negotiate on wages but he usually already had authority. Only if the union refused Calder’s offer would Mr Bailey need to get authority.

· He did not represent Mr Harris (as he was a member of staff) nor did he represent the others. 

· He would normally take notes on wage or redundancy negotiations but did not on this occasion as everyone had their own situation and opinions. 

· He had 44 years of pensionable service (because of a transfer in). Before the move his salary was £23,000 with overtime and while at Chester it was £42,000 with overtime. 

· He spoke to Mr Pine a few days before the Meeting and they tried to come up with a figure for lunch etc. It was a rough estimate. They said they wanted £25 in hand. At the meeting they asked what the company was providing. He agreed that the £25 was not the be all and end all and that they were not aware how the company would deal with it. They were swayed to accept the offer by it being grossed up and pensionable.

· He could not recall who (whether Mr Bailey or Mr Bruce or both of them) said that by grossing the payment up it would enhance their pensions, but he knew it was said by one of them and re-affirmed by the other.

· He confirmed that Calder had acted reasonably in the past and had stuck by other items discussed at the Meeting. 

· He was part of the payroll switch to Chester and understood that pension deductions were being made to his wages - not just to the Subsistence Payments. Generally he did check the hours etc on his statements. If deductions stopped he did not notice.

· When he went into the Meeting he did not know the Subsistence Payments (as opposed to reimbursement of actual expenses) would be taxable and only found out that it would when the offer of £20 was explained. 

· When asked what he would have done if the offer of £20 was not pensionable he said he would have negotiated. The Project was very important to the company, it had project dates that needed to be met and if they had dug their heels in they would have got more money. 

· He did not make the calculation in his head (at the Meeting) as to the equivalence of £20 grossed up and £25 in hand.

Mr Bruce

28. Mr Bruce confirmed his witness statement in which he said:

· He worked for Calder from 1975 until he was made redundant on 31 March 2004. By the end of his employment he was employed as the Senior Personnel Officer. He was responsible for many HR functions including payroll, administration of pension and recruitment. He was a trustee of the pension scheme for five/six years until February 2004.

· He was involved in the logistics of the move to Chester and attended the Meeting to negotiate the terms and conditions. It was held in Mr Bailey’s room and he led the discussions. They were trying to sort out things like how many hours staff would work, where they would live and what extra benefits they would receive as compensation for working in Chester. There were discussions about what their basic rate of pay, overtime rate and the Subsistence Payments would be.

· The £20 per day was to go towards meals and so on as accommodation was paid for separately. This was to be added to their normal pay and was therefore subject to tax, national insurance and pension contributions. He was the payroll administrator and it was 100% clear to him that the Subsistence Payments were to be part of the employees’ pensionable pay. Without enhancing their pension the payments were not really of much benefit to them.

· There is no way that he would have been allowed to take pension contributions from anyone’s pay without it being accepted by Mr Bailey or Mr Basey the Finance Director. Part of his role was to produce weekly finance reports for Mr Bailey and Mr Basey which showed exactly what the company was paying out in salary and paying to the pension fund and in tax and national insurance. No problem was ever raised by them or by the trustees.

· He believes that he even sought clarification from them to confirm that the terms of the agreement and all payments to what he referred to as the “Chester Six” were pensionable which was agreed. He did as instructed by them – deducted pension contributions from all gross earnings which included the Subsistence Payments.

29. In addition at the hearing he said:

· He confirmed that his statement was correct subject to his having been mistaken about the location of the Meeting, which he now agrees was in the Meeting Room.

· He never worked in Chester although he went there in the final few months to help out. He was made redundant on 31 March 2004 and handed over the documents for the payroll which transferred to Chester sometime in February 2004. 

· He could not remember if the Meeting had started before Mr Bailey arrived.  He might have been alone with the others before Mr Bailey arrived but there was a clear beginning and an end to the Meeting. 

· In Newcastle he was the only personnel officer and the payroll officer. He was elected a trustee in 1996/7 but attended the Meeting as the personnel officer not as a trustee. He acknowledged that he could not go around agreeing to things that were contrary to the Scheme. 

· He agreed that the Meeting was to talk about Chester and the terms and conditions of work and that none of the employees had pensions at the top of their minds - it was more about hours etc.

· As a payroll officer whenever cash in hand is mentioned it brought out “a cold sweat”. He had said the only way they could get that amount of money would be if it was grossed up for tax, national insurance and would be subject to pension contributions. No‑one disagreed with his statement.

· He confirmed that he knew that the payments had to be grossed up and so thought they would be pensionable. 

· He confirmed that he said the payments would be subject to pension contributions and that it was said that this payment would enhance people’s pensions.

· He did not know until the hearing that the Subsistence Payments had stopped in February when the payroll changed to Chester. He also only learnt in the weeks before the hearing that there had been an error over petrol expenses.

· The contribution rate was 4% from employees and 10% or 12% from the employer.

· He explained the mechanics of the weekly payroll. He did the individual calculations for each employee. The grossing up figure might differ for each individual to get to the £20. He believed the Subsistence Payments would have shown as a separate payment. There was no way of identifying individuals from the information passed to the accounts department. 

· There was no mechanism for signing off before payments were done. Mr Basey did spot checks after the event and would not have noticed that deductions were being made from the Subsistence Payments. Between September 2003 and February 2004 the number of employees fell massively from over 100 to 6. He agreed that Mr Basey would have been doing checks for Calder as a whole. From September to November he would have dealt with 20 to 25 plus the “Chester six”. 

· He (and others) certainly said: “Think what this’ll do for your pension”. 

· If Mr Bailey disagreed with what was being said Mr Bailey would have said so. There had been times when he was put in his place by Mr Bailey. In this case the conversation went on and everyone seemed happy with the outcome. 

Mr Bailey

30. Mr Bailey confirmed his witness statement in which he said:

· He has been the managing director of Calder since 2009 and before that he was Operations Director and General Manager. During the closing down of the operations in Newcastle and the setting up of operations in Chester he spent his time at both sites. He could not carry out this work alone and it was decided that Calder would offer existing employees at Newcastle the opportunity to work on a temporary basis at the Chester site to set up the necessary equipment processes and training. By September 2003 (when he was Operations Director) Calder was working at the Newcastle site with a skeleton staff.  

· It was envisaged that the Project would take weeks and that the employees that chose to volunteer to work would be required to work additional hours and be paid overtime. 

· On the day of the Meeting he was called into Mr Bruce’s office. The Meeting appeared to have started before he arrived. Mr Bruce was present as well as Mr Harris, Mr Hancock and three other employees. It was a short meeting and no note was taken.

· During the Meeting he and Mr Bruce outlined that Calder were looking for a number of individuals to relocate temporarily to Chester, that they anticipated that the Project would take between eight to ten weeks and that this would provide employment for this period as an alternative to redundancy which they would face following the closure of the Newcastle site. He and Mr Bruce explained Calder would meet the costs of accommodation and petrol expenses for travel directly but that it recognised that other out of pocket expenses might be incurred for example the cost of purchasing meals.  

· The usual way of processing out of pocket expense claims at Calder was to require employees to provide receipts for any purchase and seek reimbursement. It was recognised that if Calder required the employees to follow the normal procedure it would be a heavy administrative burden on them and on Calder (particularly as the accounts team had been wound down and there was no-one left to process these payments apart from Mr Basey, the Finance Director).

· He and Mr Bruce therefore informed the employees they had authority from Calder to offer to pay a fixed sum per day in respect of these potential out of pocket expenses without the need for them to provide receipts or to follow the usual procedure. 

· As these payments would exceed the tax free allowance of £5 per day for out of pocket expenses (and would ordinarily be subject to tax) he and Mr Bruce agreed that the payments would be grossed up so that each employee would be paid his £20 per day net of income and national insurance.  

· He definitely did not agree to these out of pocket expenses being included in any of the employees’ pensionable salary. He also did not hear Mr Bruce say to any of the employees during the Meeting that the out of pocket expenses would be pensionable. Had Mr Bruce said this in front of him he would have corrected him. He cannot recall this issue being discussed at any time during the Meeting.  
· Neither he nor Mr Bruce had any authority to agree to these expenses being included in salary as pensionable. He had always been told that any decision regarding pensions would have to be handled by the Principal Employer via the group finance director or the group executive chairman. Mr Bruce was also aware of this. 

· He had never been a pension scheme trustee.

· He did not get the impression at the Meeting from any of the employees that the persuading factor in choosing to move to Chester was the £20 Subsistence Payments. It was evident that they chose to work to remain employed and to be able to earn additional sums by working overtime. While working at Chester they worked for approximately 20 additional hours a week substantially increasing their earnings.

· The Project in fact took eleven months. Some time after the Project had been completed Mr Basey discovered that pension deductions had been taken in error from the Subsistence Payments while the employees were working in Chester. Mr Basey also discovered instances where pension deductions had been taken in error from travel expenses. This was nothing more than an administrative error that he suspects arose during the transitional period when the accounts team was running on a skeleton staff.  

31. In addition at the hearing he said:

· He confirmed that he was a senior management officer and that it was his decision whether anything would be agreed. Mr Bruce was part of the management team in the Meeting and if Mr Bruce said something he disagreed with he would say so if he was aware of it.

· Although the Meeting was informal he accepted that if an agreement was reached it would be binding. 

· His recollection was that the £20 was a big sticking point. They said it would clearly have to be grossed up because it was going through the payroll. He was fairly sure they said it would be grossed up and no mention was made of pension contributions. The only discussion was about grossing up for tax and national insurance. 

· He can recall the statement that pension would be affected by other payments but pension was not mentioned in relation to the Subsistence Payments. It was a good thing for the employees to work longer and to get extra hours. Clearly this was going to affect their pensions.

· There was horse trading between £15 and £25. They offered £20 and the employees were focussed on £20 in hand. He denied that Mr Bruce said “think what this will do to your pension” in relation to the £20. 

· There was no going away to consider. Mr Basey was not at the Meeting and when the deal was agreed it would then have been communicated to him. 

· He agreed it was possible that if they had had to agree to £5 extra that would not have broken the deal. Both sides were trying to get the best deal they could.

· He had carried out rough overall calculations on costings and on time - £2.5 million including the fit out. Labour costs were £700 each per week. Things were going so badly his task was to get the thing finished. His number one preoccupation was to get the job done. It was more expensive that expected. Cost was immaterial. He did not come under pressure cost wise. 

· His understanding of what was pensionable was overtime and normal wages. Expenses were not normally/never were pensionable. Travel was not pensionable as this was an expense. Money paid through the payroll would have just been earnings but in his view the Subsistence Payments were not earnings - they were an expense set off so to pay them through the payroll they needed to be grossed up for tax and national insurance. 

· He told Mr Basey what the deal was- that expenses would be paid by grossing up for tax and national insurance. The pension aspect was not discussed.

· He did not discuss the letter to Mr Harris dated August 2004 with Mr Basey.  He was unable to explain why Mr Basey said that he understood that all were made aware at the time that the Subsistence Payments were not intended to be pensionable.

· He could not explain why Mr Basey wrote to Mr Harris in August 2004 but only wrote to Mr Hancock in 2005 except that things were “very hairy” at Chester. There had been no conversation between him and Mr Basey in the interim.

Counsels’ Submissions on the factual issues

32. Mr Short, for Mr Harris and Mr Hancock, said:

· The overwhelming weight of the evidence was that Mr Bruce did say the Subsistence Payments would be subject to pension contribution, that the payments would enhance the value of their pensions and that Mr Bailey endorsed this either explicitly or implicitly by failing to say this was not right. 

· There are two factual accounts. Mr Bailey’s account denying this and the account of the others who say this was said.  The four employees and Mr Bailey have their interests. Mr Bruce does not. 

· More importantly there is the further fact that Mr Harris raised the matter as an individual almost immediately in his letter of 24 August 2004.

· Mr Basey’s letter of 12 August 2004 is evidence of a very real change in the company’s position. There is no proper explanation of this change.

· Mr Basey was aware of the issue but did not write to Mr Hancock until 2005.

· The pension issue is the only one that would arise after people had done the work, others would have arisen as time went by during the work.

· Factually the offer was made in terms that included payment of £20 grossed up that would enhance their pension. They did the work and now the company says it is not bound by the agreement.

· If that was the agreement then the £20 takes on a new character. It was intended not simply for use towards expenses, it was also intended to enhance pensionable pay and as such was intended to give an additional benefit in terms of deferred pay, even if the word was not used at the time. 

· Mr Bruce was there as a manager although Mr Bailey had the final word. The company put Mr Bruce in the Meeting to negotiate. It was not for the employees to ask Mr Bruce every time whether Mr Bailey agreed with him. It does not matter if Mr Bailey had forgotten or did not notice what was said.

· The fact of the deductions was a continuing representation that everything was as said at the Meeting. 

· The evidence is that the parties relied on the representations. It was part of the package. .

· It may be that Mr Harris and Mr Hancock would have gone to Chester anyway but they would have used the opportunity to negotiate for other improved terms.

· Mr Bailey accepted they could have done this. Calder needed them. The only sticking point was the Subsistence Payments. Both sides had too much to lose by allowing the deal to founder so it is unlikely the deal would have foundered over this. It is likely that further negotiations would have taken place and would have been successful. They acted to their detriment in giving up this opportunity. 

33. Mr Moeran for the respondents said:

· There is no suggestion that Mr Bailey had a personal interest. The highest that could be said is that his decision is in question. He did not recollect anything about the discussion and so has to (impossibly) prove a negative. 

· The Meeting took place eight years ago, was informal and lasted an hour. Statements about the pensionable status of the Subsistence Payments have been magnified mainly in the last year. A classic problem with evidence of this type is that people remember things that support their understanding.

· There is no suggestion in any of the statements of making the £20 Subsistence Payments pensionable if they were not already so.

· No-one on either side thought of the pensionable status of the Subsistence Payments before the Meeting. 

· Everyone on the complainants’ side thought that taxable meant pensionable and that gross pay meant pensionable pay.

· No one can remember Mr Bailey saying that the Subsistence Payments would be pensionable.

· All the power was with Mr Bailey. Mr Bruce did not have authority although it was acknowledged that if Mr Bruce made a representation if would be difficult to see how the company was not bound by it. But if it was said that the Subsistence Payments were pensionable this was a statement of (purported) fact and not an offer to change the existing provisions. 

· Mr Bruce’s statement is clear evidence that the payments needed to be grossed up which meant they were subject to tax and pensionable. If this statement was made by someone in payroll it is understandable that Mr Bailey may not recall it or have taken note. 

· When the payroll transferred the deductions stopped. They were identified in August when people were made redundant.  This was not to keep down costs. Mr Bailey had no interest in keeping down costs; he just wanted the job done.

· This was just an error and slipped through the cracks like the mileage expenses. It was not consciously done. No-one on the employee side thought this was not going to be pensionable and Mr Bruce did not either.  

· The terms of the contract were £20 cash in hand. The employees may have included the pension aspect but this was not offered. They understood they would get £20 grossed up and they may have understood it was pensionable but this is different to what was agreed. Mr Bruce would not have agreed to something outside the Scheme.

· For Mr Harris whether the Subsistence Payments were pensionable was neither here nor there. He was concerned with fairness and loyalty. Mr Hancock’s interest was financial; the opportunity was too valuable to miss out on. He would have gone anyway. Mr Wilkinson would have gone back for more but he was not authorised by Mr Harris or Mr Hancock.

· Calder would say there were no representations but if we were to assume representations were made, they were no worse off. 

FINDINGS ON THE FACTUAL ISSUES

34. It will be as well to begin by being clear that I am considering the complaints of Mr Harris and Mr Hancock only. Mr Wilkinson and Mr Pine, whilst they were union representatives, attended the Meeting in a personal capacity as employees interested in working in Chester.  They have not, however, made a complaint to me and were present at the hearing only as witnesses.

35. I found that all the witnesses gave an honest account of their recollections of the meeting.  Mr Moeran rightly pointed to the lapse of time and the tendency of a person’s recollections to support his or her own case. I have taken that into account as well the witnesses’ competing interests in the outcome.  On that point I accept that Mr Bailey has no personal financial interest (though he is not neutral).  Neither does Mr Bruce.

36. I have no doubt, having listened to the evidence, that Mr Harris, Mr Hancock, Mr Wilkinson and Mr Pine all believed that the consequence of grossing up the agreed £20 was that it became part of pay and was therefore pensionable.  I also find that Mr Bruce believed that to be so and that he knowingly arranged the payroll so that pension contributions would be deducted from the Subsistence Payments.

37. Mr Bruce was in charge of the payroll and (at the hearing) said that whenever “cash in hand” was mentioned he came out in a “cold sweat”. His understanding was that the only proper means of reimbursing expenses without production of receipts was by making payment through the payroll. Where his understanding differs from Mr Bailey’s is that he took it that such payments were to be added to the employees’ normal pay and were as a result subject to tax, national insurance and, importantly, also to pension contribution deduction. 

38. I have little doubt that Mr Bruce communicated his understanding to the others at the Meeting.  The fact that the payments were presumed to be subject to tax, national insurance and pension contributions was not a special term of the offer made by Calder but, according to Mr Bruce’s understanding, an inevitable consequence of making the payment through the payroll. Apart from possibly Mr Bailey, whose evidence I discuss below, I do not think that by the time the Meeting closed it was thought by anyone that the Subsistence Payments might not be pensionable - so there was no issue of it being agreed to as a special feature of the deal.  It was just that if they were to be part of taxed income, they would be pensionable and have contributions deducted from them accordingly.

39. The only contrary evidence was from Mr Bailey.  He said that there was no agreement that the Subsistence Payments would be pensionable. However, he did not go as far as to say that either he or Mr Bruce ever said that the Subsistence Payments would not be pensionable.  (It would have been surprising if he had since it was not entirely clear from the Scheme’s rules or any other document that they should not be.  The matter was the subject of dispute before me, and was the subject of extensive legal argument and eventual judgment in the High Court.)  Mr Bailey was aware that overtime and normal wages were pensionable and that expenses normally were not and appears to have believed that by grossing up the Subsistence Payments this simply meant grossing up for tax and national insurance. Whatever Mr Bailey believed, the weight of evidence is that a clear impression was given by Mr Bruce and taken by Mr Harris and Mr Hancock that the Subsistence Payments would be pensionable.

40. In passing I should record that I give no weight to the fact that neither Mr Harris nor Mr Hancock noticed specifically whether contribution deductions were being made relating to the Subsistence Payments, let alone that they had stopped when the payroll moved to Chester.  Their original evidence was that contributions had been deducted throughout.  Under examination they conceded that they would not have checked their pay slips in that detail.  I am satisfied that they came to believe that contributions had been deducted from all of the Subsistence Payments when they were told about the purported error – in the case of Mr Harris in August 2004 and in the case of Mr Hancock in March 2005 – but without reference to the deductions in fact having stopped in February.  

41. I also give no weight to the statement in Mr Basey’s letter of 12 August 2004 that everyone knew at the time that the Subsistence Payments would not be pensionable.  That was in all probability an overstatement of his case.  After the meeting Mr Bailey had reported his understanding of the deal (which did not include any reference to the Subsistence Payments being pensionable or otherwise). Mr Basey had not discussed the letter with Mr Bailey before he sent it.  There is no evidence that Mr Basey knew anything more about what was said at the Meeting than what Mr Bailey had told him.

42. At this distance of time any finding about exactly what words were used and by whom at the Meeting would be unreliable.  It would anyway be unnecessary.  Whether Mr Bailey said the payment would be pensionable (as some of the employees have suggested) or whether this was said by Mr Bruce and tacitly agreed to (or at least not contradicted) by Mr Bailey (even if he did not register what was said), as I have said, the overwhelming evidence is that the employees were led, by Calder’s representatives, to believe that the Subsistence Payments by being paid out of taxed income (after grossing up) would be pensionable.  

43. I have similar reservations at this distance in time in relation to the reported statement “think what it’ll do to your pensions”. Mr Hancock recalls that Mr Bailey or Mr Bruce said this and Mr Bruce confirmed that he (and others) said it. It is not clear when it was said or (from their evidence) whether it related to the arrangement as a whole or just to the Subsistence Payments. Other witnesses do not use these words although they refer to statements made (whether by Mr Bruce or by Mr Bailey) about the benefits, in pension terms, of grossing up the payments.  But given that the whole arrangement would have been beneficial from the pension point of view, and the overtime pay far more so than the Subsistence Payments, and also remembering that neither Mr Harris nor Mr Hancock had previously given any thought to the particular issue of the Subsistence Payments, I do not find that it was said about the Subsistence Payments as a separate feature or that they should fairly have understood it to mean this.

44. On the central question of fact, being whether Mr Harris and Mr Hancock were led to believe by Calder that the Subsistence Payments were pensionable, I find in their favour. 

45. This leads on to the question as to what they would have done had they not been led by Calder to believe this. What follows summarises my views on that matter.
46. At the hearing Mr Harris made clear that the reason he went to Chester was out of loyalty to Mr Bailey, that he had more or less indicated that he would see the Project through and that he could not honestly say what he would have done if the “agreement” had not been honoured as the Project progressed. He was clearly committed to the Project and I consider it most unlikely that he would have declined to work on the Project if he had not been led to believe that the Subsistence Payments were pensionable.

47. Mr Hancock’s primary consideration in deciding to work on the Project was the effect on his pension and his evidence is that the fact that the Subsistence Payments were going to enhance his pension combined with the guaranteed hours which would also enhance his pension was critical to his decision. Given the overall benefits to be gained from continuing to work, I find it most unlikely that he would have declined to work on the Project if he had not been led to believe that the Subsistence Payments were pensionable. This factor alone would not, in my view, have been sufficient.

48. Mr Pine and Mr Wilkinson have said that they would have negotiated further if they had not been led to believe that the Subsistence Payments were pensionable. In other words that they lost the opportunity to do this as a result of Calder’s actions. They were experienced negotiators and Mr Bailey’s evidence was that if Calder had had to agree to pay £5 extra that would not have broken the deal. It therefore seems likely that the negotiations would have continued. Although Mr Harris and Mr Hancock were, essentially, bystanders to “the horse trading”, if there had been any further negotiations and further or alternative benefits had been gained, they would have benefited. 

LEGAL SUBMISSIONS

Summary of Mr Harris’ and Mr Hancock’s position  
Was there a legally binding agreement?

49. Calder entered into (or offered to enter into) a legally binding agreement at the Meeting to make “Subsistence Payments” payable to Mr Harris and Mr Hancock that would be or would be treated as pensionable under the Scheme.

50. The agreement was legally binding as: they were under no obligation to go to Chester; Calder offered them a package of benefits (including the Substance Payments) to work on the Project; they agreed and did work on the Project on those terms; the agreement was made in the context of an employment relationship and was intended to have legal effect. As such there is a very heavy onus on the party suggesting that no legal effect was intended by the agreement (see Edwards v Skyways Ltd [1994] 1 WLR 349,355). It is not possible to slice up the terms of the agreement into those that were and were not intended to have contractual effect and there is no need to show that each party to the agreement intended every consequence of the agreement to have the legal effect it did have.
51. The terms as regards the Subsistence Payments were that they would be pensionable rather than that they would be treated as being pensionable as part of a special arrangement. The overwhelming evidence is that this was what Calder’s representatives led them to believe. There is no suggestion that a reasonable person considering the matter objectively would not have understood this. As a result, properly construed the agreement between the parties was that the Subsistence Payments would be paid and would be pensionable.

52. Calder did nothing to indicate objectively that it did not intend its statement regarding the Subsistence Payments to be relied on. Where a statement is made by a party who is more likely to know whether it is true it is more likely to be a term of the contract.
53. The effect of the agreement was to turn the payments into remuneration, as once it had been agreed that the payments would be pensionable those payments included an element of deferred pay. This went beyond simply reimbursing Mr Harris and Mr Hancock for expenditure but also enhanced the pension entitlement.  The entitlement to deferred pay was a direct consequence of their taking up the work on the Project in accordance with the agreed terms. It was part of the package of benefits offered to them for working on the Project. This brings it squarely within the definition of “Earnings” as construed by His Honour Judge Langan QC. 

54. The deferred pay element was substantial. Even on the basis of a 10 week project, working six days a week, this would increase Final Pensionable Salary by £1,200. The value of additional pension that would have been earned by the Subsistence Payments would very soon outweigh the cash value of the payments themselves. 
55. If the payments fell within the definition of “earnings” then the Trustees are bound to take them into account on ordinary principles. 

If there was no legally binding agreement did Calder act in such a way that created the impression (represented) that the payments would be pensionable? If so what were the representations made, did Mr Harris and Mr Hancock rely on them and did they act to their detriment?

56. They do not need to show that they would have declined to work but for the representation. It is only necessary for Mr Harris and Mr Hancock to show that the representation was a significant factor in deciding to work on the Project. It was. Even though there were other considerations for working on the Project, the pensionable Subsistence Payments did form a significant part of the package offered to employees nearing retirement. Even on a 10 week project the package could have resulted in an additional pension of £500 per annum or so for the entire period of its payment and it would be perverse to find that this was of no consequences to them. 
57. It is artificial to distinguish between them and the others present at the Meeting as a single offer was made to them all and all would have benefited from further negotiation. Had the representations not been made negotiations would have continued which in all probability would have resulted in an enhanced daily rate. 

58. Calder obtained a benefit from its representation in that they accepted the offer and did not seek to continue the negotiation. They worked on the project in the belief that the payments would be pensionable. This is sufficient to found an estoppel by convention. The case of HMC v Benchdollar Ltd [2009] EWHC 1310(Ch), cited with approval by Warren J in Catchpole v Altalia [2010]1CR 1405, can apply equally to estoppel by representation. 
59. It would be unconscionable now for Calder to resile from its representation. It obtained the huge benefit of the employees’ work at a time when it was essential for it to do so. It obtained it more cheaply than would otherwise have been the case and in the case of Mr Hancock appear deliberately to have allowed him to continue to believe in the representation until he was no longer needed. This is the only inference which can be drawn from the failure to inform him until 9 March 2005, even though it had identified the issue in February 2004, when deductions ceased to be made.  

60. The effect of estoppel is that as between Mr Harris and Mr Hancock and Calder the Subsistence Payments are to be treated as pensionable. As a result they have the same remunerative character as would have been the case had this expressly been agreed between employer and employee. They contain an element of deferred pay and fall within the definition of earnings construed in the judgment.
61. Alternatively the Trustees are bound to look at the contract of employment to identify those sums that fall within the definition of pensionable earnings, even though they are not parties to it. The same applies where the effect of the contract has been varied by estoppel. As a matter of law, the correct position as between Calder and Mr Harris and Mr Hancock was that these sums were pensionable. The position is exactly the same as if there had been a contract to that effect (which would have had the same effect as the agreement in South West Trains v Wightman [1998] Pens LR113).

62. There is nothing excessive about Calder now being held to its representation and the common understanding of the parties to the agreement. The Subsistence Payments should be treated as pensionable in accordance with that representation and common understanding. 

63. Mr Harris and Mr Hancock seek a direction requiring the Trustees to recalculate their pensions taking into account the Subsistence Payments, together with a direction that they pay arrears with appropriate interest. They also seek compensation for inconvenience. 

Summary of Calder’s and the Trustees’ position  

Was there a legally binding agreement?

64. There was no contract or contractual term as between Calder and Mr Harris and Mr Hancock that the Subsistence Payments were or would be treated as pensionable. A statement made during negotiations leading to a contract can either end up as a term of the contract (binding on the parties) or a simple representation.  
65. The terms of the agreement reached at the Meeting provided for overtime pay, hours of work, accommodation travel and payment of the Subsistence Payments. It did not have any terms that provided for the treatment of the Subsistence Payments as pensionable, or for them to be treated as pensionable in the event that they were not. 
66. Even if there was an understanding that the Subsistence Payments were in fact pensionable and a statement or statements made to that effect there was no agreement that they would be pensionable irrespective of whether they were under the terms of the Scheme. This was at most a representation and did not form a term of the contract. There was no offer, acceptance and consideration for such a term as nobody thought to offer (or demand) it.  
67. If it was obvious that the Subsistence Payments were pensionable then there was no need for an agreement to make them pensionable in the event that they were not. It was noted by Arnold J in  HR Trustees Ltd v German(1) IMG Ltd (2) [2009]EWHC 2785 (Ch) that it is usually very difficult in employer/employee relations to find an intention to create legal relations so as to alter pension entitlement. What happened at the Meeting is a very long way from what was required as explained in that case where it was said that:
“..the parties may have intended to create legal relations to be regulated by the applicable trust documents. What the Employers [in that case] must establish is an intent to create contractual relations, so that the contract is binding even if its terms differ from those of the applicable documents”.

68. If the Subsistence Payments were not pensionable how were they to be (or be treated as) pensionable if in fact they were not otherwise? This could not be by variation of the Scheme which would require formalities to be complied with and the Trustees’ consent. Mr Bruce was not attending as a trustee and it had not been suggested that there had been an agreement with the Trustees. 

69. If this was to be by a private arrangement between the employer and the employees how was this to be achieved - by augmentation, some sort of free standing benefit provision or  in some other unspecified way?  The answer is unclear making the “agreement” too uncertain to be binding.

70. It does not follow that Calder would have been willing or even been able to agree to make the Subsistence Payments pensionable in the event that they were not, at least at the Meeting.  Calder was not the Principal Employer, Mr Bailey was clear that he did not have sufficient authority, benefits under pension schemes are notoriously complicated and a sensible manager would take advice before agreeing to such a proposition. 

If there was no legally binding agreement did Calder act in such a way that created the impression (represented) that the payments would be pensionable? If so what were the representations made, did Mr Harris and Mr Hancock rely on them and did they act to their detriment?
71. A representation that the Subsistence Payments were pensionable is a representation as to their legal status, which is a question of law, but for estoppel by representation there has to be a representation of fact, not law. (Lyle- Meller v A Lewis & Co [1956] 1WLR 29CA).

72. Mr Harris and Mr Hancock did not rely on the representation as it is unlikely that they would have declined to work on the Project if they had not been lead to believe that the Subsistence Payments were pensionable. The fact that somebody else might have an estoppel argument does not give them one. For instance, if they had not attended the Meeting but took what everyone else was offered (like Mr Cairns) they would not have heard the representation and could not be said to have relied on it.    

73. The representation must have been the real or proximate cause of the relevant conduct. The conduct must have resulted from the representation. It must have been an active cause of the action which is not to say that it must be the only cause. 

74. Even if it could be said that there was reliance, there was no detriment. Mr Harris and Mr Hancock engaged in work which resulted not only in greater income but also in larger pensions. The case is similar to the case of Steria Ltd v Hutchison [2007] ICR 445, in that even if reliance can be shown then, taking into account the benefits received, there is no overall detriment to the extent necessary to render it unconscionable for the employer (let alone the Trustees) to rely on the terms of the Scheme’s deed and rules. 

75. A representation by Calder could not bind the Trustees nor could they be affected by an estoppel that prevents Calder from denying that the Subsistence Payments were pensionable. The Trustees administer the Scheme and cannot do so other than in accordance with its terms.

76. This leaves the only possibility of the employer being estopped from denying that the Subsistence Payments were pensionable. But an estoppel does not give rise to a cause of action although in some circumstances it can, in effect, support a claim. It can overcome an impediment or defence to a claim rather than grounding one independently. Preventing the employer from denying that the Subsistence Payments were pensionable has no impact because there is no other free standing claim that they were. 

77. Following the Judgement, the Subsistence Payments were not “Earnings” because they were not remuneration but simplified expenses. The fact that they were negotiated, not directly referable to actual expenditure or taxable is irrelevant to this. There was nothing in the Meeting that could have had any impact on this. 

78. In the absence of a binding legal agreement, or a binding and effective estoppel there should be no redress.   

CONCLUSIONS

Was there a legally binding agreement?

79. I do not find, for reasons that follow, that there was a legally binding agreement between Calder and Mr Harris and Mr Hancock to make payments that would be or would be treated as pensionable. While Calder undoubtedly offered to make the Subsistence Payments, which were intended to reimburse Mr Harris and Mr Hancock for their expenses, I find that the offer did not include a discrete or distinct promise that they would be pensionable, or a commitment to procure that they were. Such an offer could only have been made if it was understood that the Subsistence Payments would not otherwise be pensionable. I have found that the understanding on both sides by the end of the Meeting was that making the Subsistence Payments through the payroll meant that they would be subject to the necessary deductions and would be pensionable. It was believed by all that there was no other option and thus it was not a term of an agreement reached between the parties. It was at most a statement, whether of law or fact (a point I will come back to later).  There was no offer in relation to the pensionable status of the Subsistence Payments.
80. There was clearly an intention on both sides to create legal relations as to the terms on which people would be employed in exchange for agreeing to work on the Project.  So it was intended that the arrangements for pay during travelling time and so on would be contractual.  But there is no evidence of any intention to create legal relations of a contractual nature, as distinct from the trust relationship. concerning pension benefits over and above the benefits normally provided by the Scheme.  Calder’s representatives say they knew that any decision regarding pensions would have to be handled by the Principal Employer, and it would be surprising if Mr Pike and Mr Wilkinson (who were experienced negotiators in the work place) were not also aware of this.  But even if they were not aware, because (as I have found to be the case) the pensionable status of the Subsistence Payments was thought to be a natural consequence of their method of payment, dealings in respect of them as between Calder and Mr Harris and Mr Hancock could not have been intended to create a legal obligation on the part of Calder additional to any obligation that arose under the Scheme trusts.
81. Mr Harris and Mr Hancock argue that the representation was part of the package of benefits offered to them to work on the Project and that, as in the case of Edwards v Skyways Ltd [1994] 1 WLR 349, 355, where an agreement relates to business affairs there is a heavy onus on those seeking to deny the existence of such an agreement. The circumstances of that case differ from this in certain crucial respects. In that case the offer made by the company was discrete and very specific (i.e. that a payment would be made by the company to the employee in certain circumstances equivalent to the company’s contribution to the pension fund) as compared with the “offer” alleged in this case which was part of a larger arrangement and inextricable from a related offer (to pay the Subsistence Payments at all). The company later sought to resile from the implication that it had intended to create legal relations by relying heavily on the use of the words “ex gratia” in relation to the offer, which is not the basis on which it is asserted there was no intention to create legal relations in this case. Finally the offer made by the company in that case involved a simple payment calculated by reference to the company’s contributions to the scheme. The offer did not involve any other party (such as the Trustees) or the provisions of any determinative document (such as the Scheme rules) or their construction.
82. His Honour Judge Langan QC found (as had I) that the Subsistence Payments did not fall within the definition of Earnings under the Scheme’s rules.  He did, however, order that this determination should include whether the Subsistence Payments fell within that definition as a result of any agreement between Calder and Mr Harris (and so by extension Mr Hancock).  At the hearing, Mr Pine and Mr Wilkinson were categorical that the Subsistence Payments together with what they understood were the pension advantages were sufficient to meet their claim for expenses. They were originally going to ask for between £25 and £30 to cover meals, phone calls etc but settled for less in the light of the pension advantage. This substantially undermines any argument that it was agreed that the Subsistence Payments were a reward for work done (and therefore Earnings) or (as claimed by Mr Harris and Mr Hancock) that they included an element of deferred pay. As a matter of fact, they were not and did not. They were a means of meeting the expenses that would otherwise have been claimed and there was no agreement otherwise.
83. So my conclusion is that there was no legally binding agreement between Calder and Mr Harris and Mr Hancock that the Subsistence Payments would be pensionable. Even if there had been an agreement they would not as a result of it have fallen within the definition of Earnings as construed by his Honour Judge Langan QC.   
If there was no legally binding agreement did Calder act in such a way that created the impression (represented) that the payments would be pensionable? If so what were the representations made, did Mr Harris and Mr Hancock rely on them and did they act to their detriment?
84. As I have already found, Calder misrepresented the position. This was undoubtedly maladministration. My usual approach in such cases is to put the complainant as far as possible in the position s/he would have been in had there been no maladministration. I have also found that even if Mr Harris and Mr Hancock had known that the Subsistence Payments would not be pensionable, that factor alone would not have been sufficient for them to decline to work on the Project. (In practice it would never have been identified as a missing factor – it would just have been absent from one side of the scales when they balanced agreeing to work on the Project against earlier redundancy.)  However, I accept that they lost the opportunity to negotiate (or benefit from further negotiations) for a higher level of payments.

85. In the light of these findings I also need to consider whether Calder is estopped from treating the payments as non pensionable. While it may be that the doctrine of estoppel is an equitable defence, as said by Calder, the substantive relief claimed by Mr Harris and Mr Hancock is similar to that claimed in the case of Catchpole v Alitalia [2010]1CR 1405 i.e. in effect a declaration that they are entitled to have the Subsistence Payments treated as pensionable. Mr Justice Warren’s view was that a claim for substantive relief of that nature was based on estoppel by representation or estoppel by convention. I therefore adopt the same approach.

86. The classic three requirements necessary to found an estoppel by representation are well known and have been summarised in the case of Steria Ltd v Hutchison [2007] ICR 445 and others. I have found that Calder led Mr Harris and Mr Hancock to believe that the Subsistence Payments by being paid out of taxed income would be pensionable. This was a clear representation on which it was reasonably foreseeable Mr Harris and Mr Hancock would act. Calder argues that for estoppel purposes the representation must be one of fact and not law and in representing that the payments would be pensionable Calder was making a representation of law. This issue was touched on by Neuberger LJ in Steria and Hutchison but was not given much weight. As the representation can in any case be characterised as both a statement of fact and law I see no force in the argument. 
87. I also find that it was a significant factor that they took into account when deciding whether or not to work on the Project. This is a lesser test than the “but for” test referred to by Neuberger LJ which they would not have been able to meet. 

88. This brings me to the issue of detriment. The detriment suffered by Mr Harris and Mr Hancock as a result of their reliance on the representation made by Calder was that they lost the opportunity to negotiate for ( and to achieve) in the region of £5 more per day “in hand” while they continued to work on the  Project. So to that extent they acted to their detriment. However, to succeed fully they need to be able to show that they will suffer detriment if Calder is not held to its representations. As was said by Briggs J in HMC v Benchdollar Ltd [2009] EWHC 1310(Ch): 

“Some detriment must thereby have been suffered by the person alleging the estoppel, or benefit thereby have been conferred upon the person alleged to be estopped, sufficient to make it unjust or unconscionable for the latter to assert the true legal ( or factual) position.” 

89. This was said in the context of estoppel by convention but addresses the fundamental consideration of “unconscionability” which applies equally to estoppel by representation. Given the limited (albeit real) detriment suffered by Mr Harris and Mr Hancock, the remedy claimed is in my view excessive to the detriment actually suffered by them. The appropriate way to remedy the injustice suffered by them is to assess their loss on the basis of their lost opportunity, their disappointment at discovering that the position was not as they had expected and the distress and inconvenience which they have suffered in pursuing the matter.  

90. I have considered the position in detail in relation to estoppel by representation as this was the focus of the oral hearing in accordance with the requirements of the court. As is evident from the preceding paragraph, I have not found that the case for estoppel by representation has been fully made out. However, Mr Harris and Mr Hancock also argue their case on the basis of estoppel by convention. This suggests that they consider that a different outcome might be achieved by approaching the case from that angle.  For completeness I have therefore considered estoppel by convention in relation to the conduct of the parties subsequent to the Meeting.
91. Briefly put, an estoppel by convention may arise where the parties to a transaction act on the basis of a common assumption as to fact or law so that it would be unjust to allow one of the parties to go back on it. In HMC v Benchdollar the judge summarised the principles applicable to the assertion of an estoppel by convention arising out of non-contractual dealings, as follows: 

“i) It is not enough that the common assumption upon which the estoppel is based is merely understood by the parties in the same way. It must be expressly shared between them.
ii) The expression of the common assumption by the party alleged to be estopped must be such that he may properly be said to have assumed some element of responsibility for it, in the sense of conveying to the other party an understanding that he expected the other party to rely upon it.

iii) The person alleging the estoppel must in fact have relied upon the common assumption, to a sufficient extent, rather than merely upon his own independent view of the matter.

iv) That reliance must have occurred in connection with some subsequent mutual dealing between the parties.

v) Some detriment must thereby have been suffered by the person alleging the estoppel, or benefit thereby have been conferred upon the person alleged to be estopped, sufficient to make it unjust or unconscionable for the latter to assert the true legal (or factual) position.”
92. While it may be that the case for a finding of estoppel by convention is made out (on the basis of the requirements of (i) to (iv) above) in relation to the conduct of the parties following the Meeting (albeit for differing periods), the same issue of detriment and unconscionability arises as in the case of estoppel by representation. I do not see what additional detriment Mr Harris and Mr Hancock have suffered viewed from this standpoint and thus, for the reasons I have already given above, I do not consider that it would be unjust or unconscionable to allow Calder to go back on the common assumption. 
93. For the avoidance of doubt I make no finding against the Trustees. 
DIRECTIONS

94. I direct Calder, within 21 days of today’s date, to: 

· pay Mr Harris and Mr Hancock each £5 net per day for each of the days that they worked on the Project together with interest from the date when the payments were due to the date of payment at the base rate for the time being quoted by the reference banks (less tax if applicable) and ;

· pay Mr Harris and  Mr Hancock each £250 in recognition of the distress and inconvenience suffered by them as a result of this matter. 
TONY KING 

Pensions Ombudsman 

23 July 2012 

Relevant Rules and Definitions of the Scheme

The Scheme Rules dated 6 April 2001 provide as follows:

Part 4, Rule 35 contains the definition of “Earnings” and “Final Pensionable Earnings” and “Remuneration” as follows:

““Earnings” means, in any period the Member’s ….total remuneration from his Employer, inclusive of regular bonuses, incentive payments, other allowances and overtime payments.”

““Final Pensionable Earnings” …means the greater of: (1) his Earnings in the 12 month period ending on the date Pensionable Service ends…”

““Remuneration” is defined in Appendix 1 to the Rules (Inland Revenue Limits)”
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