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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr W Harris



	Respondents
	Calder Industrial Materials Limited (Calder)

Calder Group (Trustees) Limited (the Trustees) 



	Scheme
	Calder Group (2001) Pension Scheme (the Scheme)


Subject

Mr Harris complains that Calder and the Trustees: 
· failed to take into account subsistence payments in his final pensionable earnings (FPE) for the purposes of calculating his retirement benefits; and 
· reduced his early retirement pension which he considers should be paid to him with no reduction because his membership status, along with the timing of his application for early retirement, entitles him to receive an unreduced pension.
The Pensions Ombudsman’s determination and short reasons

The first part of the complaint should be upheld in part, in that Mr Harris was under a misapprehension as to the treatment of the subsistence payments and Calder is responsible for that. Mr Harris should be compensated for the ensuing distress.

The second part of the complaint should be upheld against Calder and the Trustees because they did not consider whether he should receive an immediate non-discounted pension, when the Rules did not prevent them from doing so.
DETAILED DETERMINATION 

Material Facts 

1. Mr Harris was employed by Calder from 28 September 1981 until the end of May 2004, when he was made redundant. He was originally a member of the Cookson Scheme until 30 September 1994, when he was transferred into the Metal Castings Group Pension Scheme. Subsequently he was transferred into the Scheme which is a defined benefit occupational pension scheme. Calder Group Limited is the principal employer (the Principal Employer).  

2. Mr Harris worked at Calder’s site in Newcastle from 28 September 1981 until 14 September 2003, after which he worked temporarily in Chester on a relocation project (the Project). On 1 December 2003 Calder wrote to Mr Harris and informed him that his post would be redundant from 20 February 2004.  This letter provided Mr Harris with notice of termination of his employment on that date. The letter also informed him that Calder might request him to work beyond his termination date because of the Project.  This happened and Mr Harris (together with four colleagues) continued to work for Calder at the Chester site until 28 May 2004, which was Friday. 31 May fell on a bank holiday Monday.
Subsistence Payment

3. Calder arranged a meeting for 29 April 2003 (the April 2003 meeting), prior to the commencement of the Project, which was attended by Mr Harris and four other employees who were interested in being involved.  It was attended by Calder’s Operations Director, a Senior Personnel/Payroll Officer (who was not a director but was a trustee of the Scheme) and two union representatives. Among the issues discussed at this meeting were the out of pocket living expenses which would be incurred by the employees involved in the Project.  It seems that it was originally intended that the Project would be for a period of eight to ten weeks only although for various reasons it extended beyond the original time frame. 

4. According to Calder, it wanted to avoid a cumbersome administrative burden for the employees (involving the production of a receipt by the employee for every item of expense) and therefore a special arrangement for a payment at a flat daily rate of £20 (the Subsistence Payment) was put in place to cover out of pocket expenses incurred by the relocating employees.  There is no written record of the April 2003  meeting but there appears to have been an understanding that the £20 per day would be paid regardless of whether the employees actually incurred any out of pocket living expenses for a particular day.  
5. The Subsistence Payment has been variously referred to by Calder in correspondence with Mr Harris and during the course of this investigation and on documents as “out of pocket living expenses”, “subsistence allowance”, “evening allowance” or “nightly allowance”.
6. The Subsistence Payment was paid to Mr Harris between September 2003 and May 2004 and totalled £4,920.  Pension contributions made by Mr Harris between September 2003 and May 2004 were calculated as if the Subsistence Payment was part of his pensionable earnings under the Scheme.  

7. On 12 August 2004, Calder wrote to Mr Harris and explained that:

· pension contributions had been calculated as if the Subsistence Payment formed part of his pensionable earnings and this was incorrect.  It had resulted in an overpayment of his contributions of  around £111 and it was Calder’s intention to reimburse him with this sum;

· its intention had always been that the Subsistence Payment was not to be treated as pensionable under the Scheme and that his Final Pensionable Earnings for the purposes of calculating his retirement benefits would be £38,542.69 and this was the figure originally given to the Scheme’s administrator; and

· the administrative error extended to his expenses in respect of private mileage as well.  These also would not be treated as pensionable and £250 would be reimbursed to him for the pension contributions which it had incorrectly deducted.

8. Mr Harris responded shortly afterwards saying that at no time during the negotiations leading up to the commencement of the Project was it stated that the payment would not be pensionable. He said that he had been told in the April 2003 meeting that the payment would be subject to tax and pension deductions and would enhance his pension. Further, he had spoken to three people (including one who was representing Calder) who were also present at the April 2003 meeting whose recollection was the same as his. He did not accept the offer of reimbursement, saying that he did not want to set a precedent that could affect his pension or that of his colleagues. It seems that the contributions have still not been refunded to him.
Reduced pension 
9. In March 2004, Calder’s Senior Personnel Officer received from the Scheme’s administrator a retirement quotation for Mr Harris based on a retirement date of 21 February 2004 and showing the benefits and options available to him at that date. The quotation was for illustration purposes only and not guaranteed.   

10. In a letter dated 21 May 2004 to Mr Harris, Calder confirmed that the Project would finish on 31 May 2004 and, because he had completed his 12 week notice period, his position with the company would become redundant on that date. Any communication about pensions should be through the Financial Director.

11. Due to 31 May being a bank holiday, Mr Harris’ last working day was 28 May 2004.  His P45 shows his leaving date as 31 May 2004.
12. On 14 July 2004, Calder sent a fax to the Scheme’s administrator attaching Mr Harris’ withdrawal form saying that they “understood [it] had already been forwarded to yourself.” The withdrawal form was signed by the Financial Director and dated 21 June 2004. The date of leaving was stated to be 30 May 2004 and earnings in the last 12 months to date of leaving, £38,542.69. It included a request for a quotation of the options available. There was no reference to early retirement.
13. On 16 July, Mr Harris met with two senior Calder employees, including the Financial Director to discuss his pension. He handed a letter to them, addressed to the Financial Director and dated 15 July, that said:

“In view of the recent delay in processing my company pension quotation, it has given me the opportunity to consider my situation.

…

…I qualify for opting for an early retirement pension, albeit at the discretion of the principal employer. This pension, if granted is subjected to a 4% reduction per annum…I understand that the principal employer at their discretion can waive this reduction for ex-Cookson scheme members if it so desires.

…

…I would request that [you]…would lend your support and lobby the principal employer that…our pensions will not be reduced.”

Mr Harris’ letter was passed on within Calder by the Financial Director with a covering memorandum that described it as a “formal request”.

14. In a letter of 12 August Calder’s Financial Director explained to Mr Harris that as a deferred member of the Scheme he had the right to request early retirement but the Principal Employer would not agree to him taking his benefits early. He said this decision was taken on advice Calder had received from the Scheme’s actuary. The Scheme was in an under-funded position and whilst there was a plan in place to restore that funding level, the Principal Employer would not want to affect other members’ benefits by agreeing to an early retirement pension for him.  

15. Mr Harris appealed to the Chief Executive about the decision to refuse him an early retirement pension.  Shortly afterwards, Calder’s Group Financial Director (the only person authorised to agree to early retirements from the Scheme) confirmed to the Scheme’s administrator that Mr Harris was to receive a reduced pension on early retirement.  

16. Mr Harris’ pension came into payment in October 2004 backdated to 28 May.  It is now unclear (the relevant staff having left) who decided that it should be backdated or what the reason was. The pension was reduced by 4% per annum for each year of early payment.  

Summary of Mr Harris’ position 
Subsistence Payment

17. Mr Harris maintains that the Subsistence Payment is pensionable for three reasons. 
18. First, it was his clear understanding that this was agreed at the meeting in April 2003 by Calder. 
19. Secondly, he paid pension contributions based on his normal earnings plus the Subsistence Payment.  This strongly suggests that Calder and the Trustees thought the Subsistence Payment was pensionable too and that his recollection of the previous discussion with Calder is correct. This is all the more so because one of the attendees at the meeting had responsibility for payroll matters.
20. Thirdly, “Allowances” are expressly made pensionable within the definition of “Earnings” in the Rules (see Appendix). Calder referred to the Subsistence Payment as an allowance as it was actually paid as such.  There is no actual definition of the term in the Rules and it should therefore be given its ordinary and natural meaning.  As a result, the £20 given to him daily throughout his time on the Project by Calder to cover out of pocket expenses should be included when calculating his pension benefit. 
21. If an agreement was made, then regardless of the position under the Rules, it would comprise a valid oral variation to the Rules binding on Calder. 
22. He makes no comment about the treatment of his mileage.  
23. In the event that the matter cannot be determined on the basis of the written evidence he suggests that there be an oral hearing. 
Reduced pension 
24. Mr Harris asked for a pension forecast through Calder and this was provided by the pensions administrator in March 2004 before he was made redundant. He believed that, because of the Project, his pension would be processed from its completion date. Thus he had already sought early retirement whilst being an active member of the Scheme.  He did not consider that any further request was needed nor was he asked to make one by Calder or the Trustees.  There is no requirement in the Rules for a request for early retirement to be made in writing nor did the Trustees or Calder require a request to be communicated in a certain manner.
25. He says that, in his last week with Calder, he requested a meeting with the Financial Director to ask when his pension would be paid. He was told that it was unlikely that his request for early payment of his pension would be granted. At no time during his employment had he been led to believe that he would not be granted an early retirement pension and in fact understood that the granting of the pension was a formality.   
26. His letter of 15 July 2004 does not contain a request for early payment but seeks the support of the Financial Director for any actuarial reduction to be waived.
27. He had agreed to stay on to supervise the Project on the understanding that he would not lose any severance and that he would be treated the same as those Newcastle employees who were not prepared to assist with the Project.  He was also informed that depending on his time on the Project, the situation regarding his pension could possibly improve.

28. Throughout his role with Calder, his understanding was that pensions were paid to all those over the age of 55.  When Calder was under Cookson ownership, and when there was a redundancy, pensions were paid in full with the actuarial reduction waived.  

29. He believes that his early retirement pension should not have been reduced by the Trustees.  He received the pension under Rule 3.2 because he received payment with effect from the date he left service, 28 May 2004, i.e. described as an immediate pension under the Rules.     

30. Had the Trustees understood the true factual position, he would have been entitled to early payment of his pension without the actuarial reduction.

31. There is nothing in Rule 3.2 that requires any application to predate the date upon which pensionable service and service ends.  If on its proper interpretation Rule 3.6 was to exclude Rule 3.2, the Rules would make this clear.  It would also be incumbent on Calder and the Trustees to provide an explanation that a request for payment had to be made at a particular time or in a particular form.

32. As a former Cookson Scheme member who opted for early retirement within ten years of normal retirement date due to redundancy, his pension should not be actuarially reduced. Calder and the Trustees have the discretion to award an unreduced pension and they should do this, particularly in view of the dedication he has shown during over 20 years of employment with the company.  
Summary of Calder’s position

Subsistence Payment
33. Calder does not consider that the Subsistence Payment falls under the definition of Pensionable Earnings in the Rules (see Appendix) which does not include the payment of out of pocket expenses.  
34. At no time, through its ordinary procedures for the processing of employee expense claims, has it taken these payments into account when calculating employees’ FPE under the Scheme. No other employee has this type of expense included within their FPE.

35. It assumes its payroll department made an error in including the Subsistence Payment when calculating Mr Harris’ pension contributions.  All parties to this special arrangement would have understood from the outset that the Subsistence Payment represented a payment for expenses and therefore would not fall under the definition of FPE under the Rules. 

36. It was never its intention for the Subsistence Payment to be treated as pensionable and therefore it would not have made an agreement to contradict this intention.  The individuals present on behalf of Calder at the April 2003 meeting did not have the authority to make a decision as to whether or not the Subsistence Payment would be treated as pensionable given the roles they were employed in at the time. In any event, one of those individuals does not recollect making any agreement with Mr Harris during the April 2003 meeting as to the pensionable nature of the Subsistence Payment.
37. The Subsistence Payment covers out of pocket living expenses which relate to specific items of expenditure which an employee would incur through the course of his work outside of the office and which Calder is willing to reimburse, i.e. purchase of food or drink or travel fares. The Subsistence Payment was not meant to cover overnight accommodation as Calder paid this directly to the hotel. 
38. Normally an employer would only reimburse an employee’s out of pocket living expenses where a relevant receipt can be produced to prove that the expenditure has legitimately been incurred.  In relation to the Project, it was decided that for those involved to continually provide receipts would be an unreasonable administrative burden.  Therefore, it agreed to compensate those employees, like Mr Harris, who were involved in the Project by giving them a daily flat rate to cover expenses.  

39. Mr Harris does not dispute that the purpose of the subsistence payment was to compensate him for his out of pocket living expenses.  Simply because Calder took the decision to compensate expenses at a daily flat rate (instead of in respect of each individual item of expense incurred) does not alter the nature of the payment such that it could be considered an allowance.

40. It provided a hire car for the team which they took it in turns to drive. They would also take it in turn to pay for petrol, which would be reimbursed. 

41. The Subsistence Payment was not an allowance. An allowance is a payment which remunerates an employee in respect of a defined element of work which he has carried out.  It will usually agree an allowance with an employee prior to the work commencing, and the allowance will last for a definite period of time (to be linked to a particular assignment). For example, it would pay an allowance to an employee if the task he carried out was a particularly dirty assignment; or where the employee was asked to take on extra responsibilities or duties in relation to an assignment such as that of a team leader. Normally an allowance would be linked through its payroll to the number of hours which the employee worked on a particular assignment and calculated in that way.
42. Mr Harris did not express his disagreement with the treatment of the Subsistence Payment or with the way his pension had been calculated until March 2007 which is incompatible with his claim that the amount paid is incorrect.
Reduced pension
43. Calder says that Mr Harris was made redundant on 28 May 2004 and at that time his pensionable service ceased and he became a deferred member.
44. A request for early retirement was made in July 2004, i.e. once Mr Harris was a deferred member and therefore he could receive an early retirement pension if the Trustees and the Principal Employer agree to it.
45. Any reduction to a pension is applied by the Trustees, with the agreement of the Principal Employer, and therefore the application of the reduction to Mr Harris’ pension is a matter for the Trustees. 
Summary of the Trustees’ position  

Subsistence Payment
46. Calder and Mr Harris appear to agree that the Subsistence Payment was a payment representing out of pocket living expenses for employees whilst they were away from their usual place of work. The Trustees agree with Calder that the definition of Pensionable Earnings under the Rules (see Appendix) does not extend to a payment in respect of expenses.  Therefore, they can see no compelling reason as to why the Subsistence Payment should be taken into account when calculating Mr Harris’ FPE.

47. Although Mr Harris maintains there was an agreement in place with Calder that the Subsistence Payment would be pensionable, they note that Calder has no recollection of an agreement to this effect and have not been provided with any written evidence that an agreement was reached as claimed by Mr Harris or that there was any such intention. 
Reduced pension
48. The Trustees say they have acted in accordance with the Rules of the Scheme.

49. The present tense wording of Rule 3.2 (see Appendix) should be taken to apply to members of the Scheme who are in service with Calder and who apply for an early retirement pension at the time that their service ends.  Rule 3.2 is not drafted in the past tense to include members whose service or pensionable service has ended.  

50. Therefore at the time of his redundancy Mr Harris ceased to be in service and became a deferred member of the Scheme. He applied for an early retirement pension from the Scheme on 15 July 2004 after he had left Calder.  He therefore falls to be treated under Rule 3.6 (see Appendix) which clearly states he is entitled to a preserved pension (with the agreement of the Trustees and the Principal Employer).  Under Rule 3.6.1 an actuarial reduction is applied in respect of such a pension and Appendix 4 to the Rules (see Appendix) does not disapply the actuarial reduction in this case.

51. The fact that Mr Harris’ pension was backdated to 28 May 2004 in no way alters the fact that he was a deferred member when he made his application for an early retirement pension.
52. It is not uncommon for Scheme members to request a pension forecast, such as the one requested in early 2004 by Mr Harris. Such a request does not constitute a request for early retirement and the Trustees would expect confirmation from a member as to when he wishes to draw his benefits. Further, it is evident that the forecast was for illustration purposes only since the covering letter pointed that out and it was based on a date of retirement in February 2004 when, in fact, Mr Harris continued in service. 

53. The Trustees say that no evidence has been produced which shows that Mr Harris asked about the payment of his pension during his last week of employment.
54. They point to the withdrawal form completed in June 2004 in which it was requested that pension options be provided by the administrator to Mr Harris. The Trustees say that, had an understanding been reached between Mr Harris and Calder for payment of his benefits, this request would have been unnecessary.

Conclusions  

Subsistence Payment 

55. There are at least two distinct issues to be considered.  First there is a dispute of law as to whether under the Rules the Subsistence Payment was pensionable.  Second there is the matter of the consequences of any representations made to Mr Harris as to whether the Subsistence Payment was pensionable.

56. Under the rules of the Scheme “Earnings”, on which FPE are based, is total remuneration which includes regular bonuses, incentive payments, other allowances or overtime. Clearly, the Subsistence Payment was not a bonus or a payment for overtime. I have therefore considered if it could be an incentive or an allowance. 

57. The sum of £20 a day was not overly generous and could not, I think, be regarded as an inducement intended to persuade Mr Harris to agree to take part in the Project. The prospect of continued employment would have been the major motivating factor, perhaps supported by the knowledge that he would not be out of pocket at the end of the day.  But the principal purpose was not to give Mr Harris an incentive.

58. Generally, expenses incurred and reimbursed would not form part of an employee’s remuneration. I note that Calder has said that it would not be its normal practice to treat expenses as remuneration and there have been no cases where expenses have been pensionable. But the Subsistence Payment was not exactly a reimbursement.  It was compensation for the fact that there would be expenses, without being exactly equivalent to them.  Having been disconnected from any actual expenses, the consequence was that it was taxable.  It was taxable because it was potentially a benefit to Mr Harris as it did not relate to an expense actually incurred, or wholly and exclusively incurred, in the performance of duties (and was above the limit for allowable overnight payments).
59. The term “allowance” is not defined in the Rules. ”Remuneration” is defined, but only in relation to Appendix 1, the section concerning the then applicable limits on benefits for tax approval purposes.  In that connection, though it is not applicable outside Appendix 1, I note that the Subsistence Payment would have been included, essentially because it was taxable. 
60. In ordinary parlance I consider the payment could easily have been described as an allowance of one sort or another.  Indeed, during the course of Mr Harris’ complaint it has been described as such by the respondents. 
61. But I must consider whether the term “allowance” in the Rules has a specific meaning.  The overarching definition is of “Earnings” and an allowance is listed as a potential element of remuneration.  In my judgment it follows that an allowance which is not earned, or is not a reward (reward being an essential quality of remuneration) is not an allowance within the context of the definition of “Earnings”.  I do not think that the Subsistence Payment was earned or was paid as a reward.  The fact that HMRC would not allow it as an expense because it was potentially a benefit from the employment does not mean that it was in fact earned.
62. Mr Harris suggests that an agreement was reached in the April 2003 meeting that the Subsistence Payment would be pensionable. The details of the meeting are not clear (and I discuss this in more detail later) but it is not my view that Mr Harris entered into an agreement about the Subsistence Payment. To have done so would have required him to agree to participate in the Project in return for the additional pension that he was anticipating from the extra pensionable earnings. 
63. Mr Harris may have left the meeting with an understanding that the Subsistence Payment was pensionable (I discuss this below). But the Rules did not provide for such payments to be pensionable.  There is no basis for a finding that statements to that effect were made to him, with an intention to create a legal relationship with him providing contractual benefits above those provided for in the Rules, whether by implicit use of an augmentation power or by top up from the employer.  
64. I have also considered whether or not Mr Harris might have been misled into believing that the Subsistence Payment was pensionable.
65. In relation to the April 2003 meeting there is no written record for me to consider. The parties have a very different recollection of what was or was not discussed. Mr Harris’ recollection, and apparently that of three of his colleagues, is that he was told in the meeting that the Subsistence Payment would be pensionable and some of those involved in the meeting on behalf of Calder were well placed to make that decision. Calder on the other hand says that no such assurance was given and the people involved had no authority to make a decision. Whatever happened in the meeting it seems to me that Mr Harris left it with a clear impression of the position. As soon as Calder told him that the Subsistence Payment was not pensionable he responded with his, and his colleagues’, quite detailed recollection of what was said, which is not in accord with Calder’s recollection.
66. Pension contributions were deducted from the Subsistence Payment. Mr Harris makes a connection between the Payroll Officer being present at the April 2003 meeting and the pension contributions being deducted. This suggests a number of possibilities: that the Subsistence Payment was to be pensionable, that there was a misunderstanding as to what was intended on Calder’s part or that the pension contributions were deducted as a result of an administrative error. I note in passing that pension contributions were also deducted from the mileage payments and there appears to be no dispute amongst the parties that this was anything other than administrative error.   I think it is most likely that the default position was for taxable pay to be treated as pensionable by the payroll system.
67. However, I consider it more likely than not that Mr Harris was led to believe that the Subsistence Payment would be pensionable. In reaching this conclusion, I have taken into account his swift response in August 2004 to the assertion that the Subsistence Payment was not pensionable. In that response, he was very clear about his understanding of the position. When pension contributions were deducted from the Subsistence Payment that would, on its own, have led him to believe that it was pensionable. 
68. But if Mr Harris understood, from the April 2003 meeting or the fact of contribution deductions, that the Subsistence Payment would be pensionable, what might he have done differently? He has not suggested that he would not have agreed to work on the Project if he had known that the payments would not be pensionable. 

69. It is my conclusion that Mr Harris is not entitled to have the Subsistence Payment treated as being pensionable, but I do consider that he has suffered a loss of expectation of a higher pension being paid and he should receive modest compensation for that from Calder. I make an appropriate direction below. 
70. I do not uphold this element of Mr Harris’ complaint against the Trustees since responsibility for communicating the situation about the Subsistence Payments appears to have rested with Calder in the April 2003 meeting and it was Calder that made the subsequent pension deductions.
71. Mr Harris suggested that an oral hearing might be required. However, I have been able to decide on this matter without the need for an oral hearing, since what was said at the meeting is not crucial.
Reduced pension 

72. The key issue in this aspect of Mr Harris’ complaint has become the question of when he made an application for early retirement. Calder and the Trustees have vigorously claimed that Mr Harris made his request in July 2004 which, being after his date of leaving, places him under the provisions of Rule 3.6.1 and therefore out of the scope of Appendix 4 which has the potential to provide better benefits for ex-Cookson employees retiring under Rule 3.2. Mr Harris claims he made the request before leaving employment in May 2004. However, for reasons that follow, I do not think whether an application was made before or after leaving is critical.
73. Rule 3.2 says that “a Member may take an immediate pension before Normal Retirement Date if his Pensionable Service and Service end: …”  The provision has to be construed so that it works, not unnecessarily restrictively.  That the pension is “immediate” makes it clear that payment is effective from the date Pensionable Service and Service end.  It follows that the decision to take the pension must be made so as to allow that to happen.  As it must be practicable and not unduly inconvenient for the decision to be given effect to, an unreasonably late application and/or a change of mind could be disregarded. But giving effect to immediate payment does not absolutely require an application to be made in advance.  In pension schemes there are not uncommon circumstances in which a pension may be put into payment retroactively (indeed that is what happened with Mr Harris’ reduced pension).  So the mere fact that notification did not take place before Mr Harris’ service ended would not disbar him from a pension on the grounds of practicability or inconvenience.

74. In fact there is no set down requirement for an application at all.  What was needed was for Calder and the Trustees to agree that the pension could be taken and for Mr Harris to take it.  In practice the agreement might have been treated as permission, with a request for permission being expected from Mr Harris.  But equally Calder and the Trustees could have volunteered agreement.  It would not be right to impose the entire burden on Mr Harris when the Rules leave the process open to working either way.

75. Further, it is overly restrictive to conclude from the tense of the provision that Mr Harris had to notify the Trustees of his wish to take the pension in advance of doing so and that a decision to take the pension notified within a short period of leaving the Scheme was automatically invalid.  The present tense signifies that the various events must be consistent in time, not that they should exactly coincide.  It is suggested that Mr Harris should have sought agreement in advance – but the Rule is entirely in the present tense so, looked at grammatically, it no more provides for agreement before leaving than it prevents it after leaving.

76. In this case to treat the Rules as determining the process, whether through their provisions or through the grammar used, is to go beyond their function. They could not have accommodated the various steps that could result in the payment of an immediate pension.  The constituent parts of the process might have fallen in a number of ways.  Calder and the Trustees might have decided in advance whether they would agree to the immediate pension.  If they intended to agree they could have offered it.  Or Mr Harris might have expressed an interest and asked for figures, at which point agreement might have been either given or withheld in advance of a formal request.  Or Calder and the Trustees might have waited for a formal request and then considered agreement.  There are many other possibilities.  But there is no particular reason why, unless the Rules clearly specified it, the various steps had to be complete by the date Mr Harris’ service ended.

77. The Trustees rely on the existence of Rule 3.6 as justification for distinct treatment of an application from Mr Harris received after leaving service.  They say Rule 3.6 applied because Mr Harris had a preserved pension by July 2004 and Rule 3.2 could not.  But Rule 3.6 is not independent of Rule 3.2.   It provides for early payment of a preserved pension which, under Rule 3.5 only existed if Mr Harris had not received an early retirement pension. It would be next to paradoxical to regard Rule 3.6 as determinative of whether Mr Harris could receive an early retirement pension when it only applied if he does not.  
78. The Rules must be looked at as a whole.  They provide for different pensions in different circumstances.  So an immediate pension may be payable from the date service ends.  If there is no immediate pension there is a deferred pension.  The deferred pension may be paid early.  But as I have said, there is nothing requiring an application for an immediate pension, nor that it be made at any particular time.

79. The Trustees say they expect a member to formally confirm if they wish to take early retirement. I can see that there could have been practical reasons for usually expecting the initiative to come from the member’s side (though, as I have said, there is no such requirement in the Rules).  But if that was the expectation, I cannot see how Mr Harris would know what was required, or when.  So, even if notification of a wish to take an immediate pension that was made after service ended could properly be treated as invalid, there would have been a failure to inform Mr Harris of an important requirement he could not have discovered for himself.  That failure would, on its own, have been maladministration.  
80. In addition, if the immediate pension was only payable on the condition that Mr Harris gave advance notice of a decision to take it, then he ought to have been told that such a condition existed in order to comply fully with the requirements of The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (Regulation 4 and Schedule 1 paragraphs 12, 16 and 17). (See Appendix).

81. The Trustees say that Mr Harris had still not reached a decision by his letter of 15 July 2004.  He refers to a delay in processing a quotation.  He writes as if believing he still has a choice about whether to opt for an immediate pension, which may be paid without discounting and he asks for discretion to be exercised in his favour. I agree that Mr Harris had not made a decision.  But it is quite clear that he thought that the option was still potentially open.
82. The reason Mr Harris was undecided was that he was waiting for figures. He thought, with some justification in my view, that he would be told what his options were.  The Scheme made specific provision for retirement following redundancy, albeit a provision that was subject to the agreement of Calder and the Trustee. The effect of Calder’s and the Trustees’ approach is that Mr Harris was made redundant without knowing what his options on redundancy from the Scheme were.  That is an unattractive stance to say the least.
83. I also note that Calder’s administrative process failed to give Mr Harris the information that he needed in order to make an informed decision.  On 14 July Calder sent the “Notification of Withdrawal Form” to the Scheme’s administrator.  The form itself was designed to be used either in advance of or after leaving.  (It required the appropriate deletion from “left/will leave service on:” and it said “Please issue a quotation of the options available.”)  It is not clear when it was supposed to have been submitted other than that it should have happened before it did (and perhaps it had happened, with the July form as a duplicate).

84. If it had been submitted in advance it presumably would have resulted in early retirement figures as one of the “options available”.  By being submitted after retirement, on the Trustees’ version of the requirements, it could only have produced figures for the deferred pension (and no “options”). If such forms were sometimes submitted in advance then it seems unsatisfactory that the options Mr Harris was offered were an accidental consequence of when the form was submitted.  If, on the other hand, such forms were habitually left until after leaving then some other process would have been necessary for Mr Harris to establish whether he wanted the immediate pension and for Calder and the Trustees to agree or otherwise.  But it is has not been explained to my office what that process would have been.  More importantly, Mr Harris was not told.
85. In summary, I find that:
· the Rules did not place a burden on Mr Harris to apply for an immediate pension any more than on Calder and the Trustees to offer one;

· there is no reason to construe the Rules as requiring Mr Harris to make an application;

· there is no requirement for Mr Harris to have decided before leaving service that he wanted to take an immediate pension (though a practical application would require the taking of the immediate pension and the agreement of Calder and the Trustees to be made at around the time of leaving service);

· even if there had been a legitimate administrative requirement for the application or decision to be made before leaving, Mr Harris could not have known that (and by statute ought to have been told); and
· the process that Mr Harris was expected to follow was not made clear to him.

86. I conclude therefore that there was maladministration by Calder and the Trustees in dealing with Mr Harris when he left the Scheme following his redundancy.  As a result, Calder and the Trustees have never considered whether his pension should have been paid under Rule 3.2 as it applied to Cookson Scheme transferees.

87. I have considered whether the fact that Mr Harris was eventually granted a pension backdated to the date of his redundancy means that agreement should be taken as having been given to an immediate pension under Rule 3.2 as varied.  However, the key question is whether the immediate pension should be unreduced.  Whatever the reasons (now lost) that the pension was backdated, it is clear that agreement was not given taking the provisions of Rule 3.2 as varied into account.   I have therefore decided that the matter should now be considered by Calder and the Trustees as at the date Mr Harris left service, taking into account only such factors as could have applied then.

Directions
88. Within 21 days of the date of this Determination Calder shall pay to Mr Harris £250 in recognition of the injustice suffered as identified in paragraph 68 above.
89. Within 21 days of the date of this Determination the Trustees and Calder shall decide between them whether to agree to Mr Harris receiving a pension under Rule 3.2, taking nothing into account that they could not have had regard to when Mr Harris was made redundant. They shall immediately communicate their decision to Mr Harris, with full reasons.
TONY KING 

Pensions Ombudsman 

14 December 2010

Relevant Rules and Definitions of the Scheme

The Scheme Rules dated 6 April 2001 provide as follows:

Rule 3.2
“If the Employer and the Trustees agree, a Member may take an immediate pension before Normal Retirement Date if his Pensionable Service and Service end:

3.2.1 after reaching age 50…
In any case, the pension will then be reduced for early payment at such a rate (not exceeding the rate recommended as appropriate by the Actuary) as the Trustees may decide taking into account the Member’s sex and age at the date his benefits start. The benefits payable in respect of the Member must be at least Actuarially equal in value to the benefits which would apply if a preserved pension were payable…”

Rule 3.2 is varied by Appendix 4 to the Rules for “Cookson Scheme Transferees”.  The variation says:

“Where a Cookson Scheme Transferee receives immediate payment of his pension under early retirement rule 3.2, no actuarial reduction shall be applied in the case of…a Cookson Scheme Transferee who retires within 10 years of Normal Retirement Date due, in the opinion of the Principal Employer, to redundancy…”

Rule 3.5

“If a Member’s Pensionable Service ends before Normal Retirement Date and he does not receive an early retirement pension he will be entitled to a preserved pension payable from Normal Retirement Date if:

3.5.1
he has completed at least 2 years’ Qualifying Service …”

Rule 3.6 

“Preserved pension paid early or late

If the Principal Employer and the Trustees agree, a Member who:

3.6.1    is not an Employee and is either in ill-health…or has reached age 50 [due to subsequent pensions legislation age 50 was increased to age 55 for men], may take his preserved pension if it meets the GMP test in rule 3.2

…

The pension and related benefits will be adjusted by an amount determined by the Trustees, with the agreement of the Principal Employer, on a basis certified as reasonable by the Actuary”
Part 4, Rule 35 contains the definition of “Earnings” and “Final Pensionable Earnings” and “Remuneration” as follows:

““Earnings” means, in any period the Member’s ….total remuneration from his Employer, inclusive of regular bonuses, incentive payments, other allowances and overtime payments.”
““Final Pensionable Earnings” …means the greater of: (1) his Earnings in the 12 month period ending on the date Pensionable Service ends…”

““Remuneration” is defined in Appendix 1 to the Rules (Inland Revenue Limits)”

The Occupational Pension Schemes (Disclosure of Information) Regulations 1996
Regulation 4 requires that information in Schedule 1 be given to prospective members and/or new members.  

Listed in Schedule 1 are:

“12    What benefits are payable under the scheme and how they are calculated (including how pensionable earnings are defined under the scheme and the rate at which rights to benefits accrue).”

“16    The conditions on which benefits, other than survivors' benefits, are payable under the scheme.

“17    Which benefits, if any, are payable only at some person's discretion.”
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