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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M R Hawley

	Scheme
	:
	Winterthur Life SIPP – US00231 (the Scheme)

	Respondents
	:
	Winterthur Life UK Limited (Winterthur)


Subject

Mr Hawley says that Winterthur delayed a transfer of the funds in the Scheme, part in-specie and part cash, to a SIPP with Pilgrim Trustees Limited (Pilgrim). 

The Ombudsman’s determination and short reasons

The complaint should be upheld because Winterthur did cause unnecessary delay.  As a result Mr Hawley has lost investment opportunities and the timing of transactions was not as it would otherwise have been.


DETAILED DETERMINATION

Material Facts
1. The Scheme was invested 50% in seven unit trusts held with Winterthur and 50% in equities held with Charles Stanley. 

2. On 18 April 2006, Mr Hawley was considering taking income and cash from the Scheme. Winterthur told him on 21 April that they did not offer financial advice.  

3. Mr Hawley appointed Pilgrim as his financial advisor, and Mr Hawley decided to transfer the investments in-specie to Pilgrim’s SIPP. Initially there was a mix up with the policy number on the discharge forms given by Winterthur. Winterthur gave the incorrect policy number and this delayed completion and submission of the discharge forms by eight days from 12 June to 19 June 2006. Winterthur received the completed the discharge forms from Pilgrim on 4 July.  

4. On 19 July 2006, it was agreed between Mr Hawley and Pilgrim that Winterthur should be instructed to sell the seven unit trusts held with Winterthur. (The equities held with Charles Stanley would continue to be transferred in-specie.) Mr Hawley alleges that this course of action was taken because Winterthur had advised Pilgrim that this would speed up the transfer. Winterthur say that they might have told him that it would speed matters up, but they do not give financial advice. 

5. Six of the unit trusts were sold between 3 and 9 August 2006. Winterthur omitted to sell the seventh until 27 October 2006. 

6. On 3 October 2006, before the seventh fund was being sold, Mr Hawley’s Pilgrim SIPP received an interim payment of £59,000. An additional £4,887.08 from the seventh unit trust was transferred across to Pilgrim on 14 November.  

7. In relation to the in-specie transfer of the equities, Charles Stanley provided the portfolio valuation to Winterthur on 14 July.  Winterthur passed this to their internal valuation team and the reconciliation of the assets was completed on 4 September. Winterthur’s in-specie team were instructed to complete the re-registration on 6 September. However due to their workload Winterthur were unable to start the re-registration until 2 October 2006. Winterthur confirmed that the investments to be transferred in-specie were re-registered to Pilgrim on 28 November. 

8. Mr Hawley says that as a result of the delay he did not receive the income that he planned to.  In consequence he used his overdraft to its limit (including asking his bank for an increase and being rejected, which he says he found embarrassing) and borrowed on his credit cards.

9. Winterthur agreed to complete a loss assessment once they received details of Mr Hawley’s subsequent investments. Mr Hawley invested the seven unit trusts in a property trust fund, which has no individual unit allocation. 

10. Mr Hawley has calculated that he has suffered a loss of £10,112. This is the difference between the amount he actually received from disinvesting the unit trusts (£63,887) and the value of the unit trusts had they been transferred in-specie as originally planned (£74,000 at the time of his calculation). Winterthur disagrees with Mr Hawley’s calculation. 

11. Mr Hawley says that had the transfer been completed in a timely manner then it would have completed by May 2006. This based upon the assumption that Winterthur would have advised him about his available options in April 2006. 

12. Winterthur say that they are prepared to calculate the loss that Mr Hawley has suffered based on his having invested as he eventually did, but doing so at an earlier date.  However, Mr Hawley in fact made certain property investments which cannot be readily valued. As an alternative Winterthur have offered the difference between the value of the actual transfer and the amount that would have been transferred on 31 August. They calculate this as £113,394.47 less £110,992.42, that is, £2,402.05. 

13. Winterthur wish to use 31 August, as the instruction to sell the unit trusts was given on 19 July and to take into account the time necessarily taken to complete an in-specie transfer. 

Conclusions
14. The time taken to sell the unit trusts and re-register the equities undoubtedly was excessive and constitutes maladministration. 

15. The delay in the in specie transfer has not caused a direct financial loss.  By definition the holdings were the same after transfer as before. 

16. However, from July to November 2006 Mr Hawley was unable to undertake any trading in relation to the share portfolio.  There is no directly ascertainable resulting loss – and it was inevitable that the transfer would have taken some time anyway.  But Mr Hawley should be compensated for the inconvenience of not being able to trade shares to his advantage and for being short of income. 

17. As far as the unit trusts are concerned, Mr Hawley originally suggested that he should be compensated for the difference between the value (at the time of his calculation) had they been transferred in specie and the amount received when they were sold.  But that substantially overstates any loss.  If they had been transferred in specie and subsequently sold there would have been a cost at that point, and the alternative investments that Mr Hawley bought would not have been at the same value as he in fact bought into them.

18. I accept that Mr Hawley would not have sold the unit trusts at the time he did if the transfer had proceeded smoothly.  He accepts that he would have sold them at a time to suit him. So any loss is strictly limited to the difference caused by the timing of the move out of the unit trusts and into the property funds.  However, there is no accurate basis on which this can be assessed. 

19. Winterthur’s alternative calculation takes into account the movement in value of the whole portfolio (including the shares transferred in specie).  As I have said, I do not think there is any loss directly attributable to the in specie transfer, the figure calculated in this way is not related to the harm Mr Hawley has suffered.

20. In my judgement the transfer should have taken no longer than six weeks.  To take into account the initial delay caused by the wrong policy details, it should be assumed to have started on 26 June 2006 (which was a Monday).  It would then have been completed by 31 July 2006.

Directions   

21. Winterthur are to calculate the difference between the amount actually received (in each case) for the unit trusts less their value if sold on 31 July 2006 plus simple interest at the reference bank rate for the period from 31 July 2006 to the date of sale.  They are then in each case to pay the sum so calculated (if positive) to Mr Hawley, plus simple interest at the reference bank rate on each sum from the date the unit trust was sold to the date of payment. Winterthur are to provide a breakdown of the calculations to Mr Hawley.
22. In relation to the inconvenience caused by lost investment opportunity in relation to the delayed in specie transfer and the general distress and inconvenience caused by the delays Winterthur are to pay Mr Hawley a further £600.

23. These directions are to be carried out within 21 days of the date of this Determination.

TONY KING

Pensions Ombudsman

16 December 2008

- 5 -


