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PENSION SCHEMES ACT 1993, PART X   
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Slattery

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent
	:
	HM Revenue and Customs (HMRC)
Civil Service Pensions (CSP)


MATTERS FOR DETERMINATION 

1. Mr Slattery complains that the PCSPS regulations do not comply with the pension sharing regulations made under the Welfare Reform and Pensions Act 1999 (WRPA). In particular, he says that his pension sharing order does not apply to the benefits he is receiving as a result of retiring under the Approved Early Retirement (AER) Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS 

3. Mr Slattery was born on 9 November 1949.
4. He joined HMRC and the PCSPS on 7 July 1975. 
5. Mr Slattery and his wife were divorced with effect from 30 January 2002. A Pension Sharing Order (PSO), dated 22 January 2002, specified that 50% of Mr Slattery’s pension rights under the PCSPS were to be transferred for the benefit of Mrs Slattery, to take effect from the date of the PSO. 
6. On 10 April 2002, HMRC’s Pension Services (PS) wrote to Mr Slattery confirming details of the pension share and the effect on his benefits as at the valuation date of 30 January 2002. The letter confirmed that, on 30 January 2002, Mr Slattery’s accrued annual pension was £25,380.87 and after deduction of the pension debit the value of his remaining benefit would be £12,690.43. The letter concluded:

“..The pension debit does not affect death in service lump sum, injury benefit, or benefits paid under the Civil Service Compensation Scheme…

When your PCSPS benefits come into payment, each element of the pension debit will be increased in line with inflation since the valuation date and then deducted from the corresponding element of your PCSPS benefits. The reduced amounts will increase in line with inflation…” 
7. In March 2004, Mr Slattery wrote to PS saying that his benefit statement did not take account of the PSO. PS responded, on 26 March 2004, saying:

“The 50% pension debit fixed as at 30 January 2002, appropriately increased by the accrued pension increases from that date, will become effective from the date your benefits come into payment in 2009.” 
8. In February 2005, Mr Slattery advised PS that he could possibly retire on AER terms [see Appendix] and asked how his pension debit would work in these circumstances. Mr Slattery wanted to know if the pension debit would apply from the date he took early retirement or the date his former wife’s pension credit was due to come into payment in May 2009. Mr Slattery emailed PS again the following day saying that he now realised that AER benefits were paid under the CSCS [see Appendix] as advised in PS’s letter of 10 April 2002. PS responded to Mr Slattery saying that the pension debit took effect from 30 January 2002 and if his pension came into payment early on AER terms the pension debit would apply immediately.
9. On 15 September 2006, Mr Slattery signed an agreement under which his employment was terminated by way of AER. The agreement stated:
“…

2. DAVID SLATTERY will receive benefits calculated in accordance with the provisions applicable to Approved Early Retirement Scheme as set out in the Rules of the Civil Service Compensation Scheme.

3. If either pensionable pay or reckonable service used in the calculations are changed between the date of this agreement and 3rd NOVEMBER 2006 the provisions referred to above will be applied using the revised details and the benefits referred to above will be altered accordingly.”  
10. Mr Slattery’s employment with HMRC duly terminated on 3 November 2006 and his pension was put into payment from 1 December 2006.
11. Mr Slattery received the full rate of pension in December 2006 and January 2007. He was then informed that the pension debit should have applied with effect from 4 December 2006 and therefore an overpayment had occurred. Mr Slattery’s pension was reduced with effect from the instalment paid on 1 February 2006 and the overpayment was recovered.  

SUBMISSIONS 

12. Mr Slattery submits:
Benefits arising from the CSCS
12.1. the termination of his employment means that his accrued benefits under the PCSPS are preserved for payment until age 60 under Rule 3.11. The accrued benefits on 3 November 2006 were an annual pension of £32,948 and a lump sum of £98,844. Had he resigned on 3 November 2006, he would have received a deferred pension (increased by the Pensions Increase factor) from his 60th birthday. However, he was offered an inducement to leave, namely the benefits of the AER Scheme within the CSCS; 

12.2. the agreement dated 15 September 2006 says that he will receive benefits under the CSCS;
12.3. the benefits he receives under the AER scheme within the CSCS are set out in Rule 4.1 of the CSCS. This says that the preserved pension and lump sum under Rule 3.11 of the PCSPS may be brought into payment immediately rather than at pension age. This means he receives two additional benefits from the CSCS which he would not have received had he simply resigned (additional payments of £32,948 for the period 4 November 2006 to 8 November 2009 and early payment of the lump sum of £98,844); 

12.4. it is necessary to distinguish between the preserved pension due at age 60 under Rule 3.11 of the PCSPS and the AER pension which arises by virtue of Rule 4.1 of the CSCS. The preserved pension accrues under the PCSPS during service in employment, but the AER pension arises from the CSCS as consideration for the early termination of that employment; 

12.5. it is incorrect to say that the CSCS Rules simply provide for the early payment of the preserved pension under PCSPS Rule 3.11 and that it does not provide for a separate compensation payment as under CER/FER [see Appendix]. The pension due before age 60 arises by virtue of Rule 4.1 of the CSCS as consideration for the early termination of employment. The important distinction is between benefits which accrue from service in employment and which arise as consideration for the early termination of employment under the CSCS.

12.6. CSP claim the advice in their Pensions Circular came from the Government Actuary Department (GAD). GAD’s letter of 25 June 2007 states “Advice was not sought [from GAD by CSP] in connection with the Civil Service Compensation Scheme.  The GAD letter of 6 November 2000 lists a number of policy areas which will require decisions. These include “Defining the boundaries of the pension scheme and the CSCS available for pension sharing….”. The manuscript notes on this letter show that, following a telephone conversation with CSP, no further action was required from GAD. 
Pension Sharing
12.7.
his AER pension is not subject to pension sharing under the PSO dated 22 January 2002 as his entitlement to it arose after the date of the order. Reductions in accordance with the PSO should not start until he receives his normal retirement pension on 9 November 2009;
12.8.
the terms of the PSO do not apply to the CSCS and therefore cannot be applicable to any rights derived directly or indirectly from the CSCS. The PSO is subject to Annex B. Annex B is instructive in that it defines the “Pension Arrangement” for the purposes of the PSO as the PCSPS. The CSCS is not mentioned;
12.9.
his CETV at 30 January 2002 included amounts in respect of a pension at age 60, a lump sum and a widow’s pension. A benefit is a qualifying benefit if the cash equivalent by reference to which the amount of the pension debit is determined includes an amount in respect of it. Each of the three benefits is therefore a qualifying benefit, as amounts in respect of each of them are included in the calculation of the pension debit. These are the only qualifying benefits and do not include a possible early retirement pension payable before the age of 60; 
12.10.
the pension sharing mechanism in the legislation should be construed as a mandatory set of technical rules;
12.11.
his AER pension does not correspond to a qualifying benefit. It would be wrong to conflate the AER pension with the pension due from age 60 to say there is only one pension. The two benefits have different attributes and even if they did not have such differences, a pension due from age 57 would have a substantially higher CETV compared with a pension due from age 60. A pension due from age 57 would not therefore correspond to a deemed pension due from age 60;
12.12.
the legislation in Part IV WRPA 1999 is built upon a set of actuarial principles which are designed to share the CETV between the member and the ex-spouse in accordance with the PSO. The concept is that the pension debit is calculated on the basis of a hypothetical pension at the transfer date. Part of the value of the pension is transferred to his ex-wife as the pension credit, so he must suffer a pension debit from age 60. The pension debit is recovered from the corresponding benefits when they are paid by way of an annual deduction from his pension from age 60; 
12.7. the CETV calculation at the date of the PSO should be used to provide clarity and ensure that the value of the deductions made do not exceed the value to be transferred under the PSO. The Department for Work and Pensions (DWP) refers in its Explanatory Notes to the WRPA to the idea of a “negative deferred pension”. This is the appropriate percentage of the deemed short service benefits (the qualifying benefits) at the transfer date; 
12.8. he has a negative deferred pension of £12,690 due from age 60, a negative lump sum of £38,071 and a negative widow’s pension if appropriate. These negative amounts are recovered from the corresponding benefits when they are paid. The DWP explanatory note makes it clear that the benefits which are reduced are those which correspond to the benefits to which he could have been entitled under the hypothetical pension;
12.9. The CETV of the following deductions will therefore equal the amount of the pension debit:
12.15.1.
An annual deduction from his pension from age 60 amounting to £12,690, uprated by reference to the PI [Pensions Increase] factor each year since 30 January 2002; and
12.15.2.
A deduction from his lump sum duly uprated on the date it is paid, and
12.15.3.
An annual deduction from any widow’s pension amounting to £6,345 duly uprated;     
12.10. if the annual deductions start from November 2006, the total amounts recovered will exceed the amounts required under the PSO. There is no mechanism for this additional cash equivalent to be transferred to his ex-wife (nor would this be in accordance with the PSO) and the beneficiary will therefore be the PCSPS or his former employer depending upon how they do the finances;

12.11. the pension debit is defined in Section 29(2) of the WRPA as a cash equivalent of a set of benefits and not as a reduction in benefits. CSP do not understand the meaning of the terms “pension debit” or “qualifying benefit”;
12.12. Section 27(2) of the WRPA says that “…a person’s shareable rights under a pension arrangement are any rights of his under the arrangement”. At the date of the PSO he had rights under the PCSPS to certain future benefits including pension payments from age 60. He acquired new rights under the agreement of 15 September 2006 and the Rules of the CSCS to pension payments prior to age 60; 
12.13. the CSCS is not an “occupational pension scheme” and as such the rights derived under it cannot form any part of his shareable rights. The legislation defines a “pension arrangement” in Section 46 of the WRPA as “an occupational pension scheme”. Section 46 imports the meaning of an occupational pension scheme as set out in Section 1 of the Pension Schemes Act 1993. The key requirements are that there must (a) be a pension scheme and (b) it must be for the purposes of providing benefits to, or in respect of, people in service in employments. The PCSPS and CSCS are not the same arrangement. They are separate and distinct both in terms of scope and structure; 
12.14. the CSCS is not an “occupational pension scheme” as it does not provide pension benefits itself. The CSCS cannot therefore be an arrangement for the purposes of the WRPA;  

12.15. the rights which he subsequently obtained were directly contrary to the Rules of the PCSPS itself. This is made clear by the fact that the terms of the CSCS make reference to the benefits being received “notwithstanding” the PCSPS Rules. The rights to the pension payments he is now receiving do not exist under the PCSPS but are created by Rule 4.1 of the CSCS; 

12.16. the pension payments he is currently receiving cannot be his preserved pension under the PCSPS. Section 71(3) of the Pension Schemes Act 1993 says that short service benefit (preserved benefit) must be payable from normal pension age or, if in the member’s case that age is earlier than 60, then from the age of 60. It follows that, as he is not yet 60, the pension he is now receiving cannot be his preserved pension;   
12.17. CSP do not understand the basic concepts of the pension sharing mechanism. The have implemented the legislation without actuarial advice and there is no evidence that legal advice has been taken;     

12.18. his ex-wife’s pension comes into payment when she is 60 irrespective of his circumstances. Since the PSO was implemented, he has received an early retirement package which is not shared with his ex-wife. Her benefits continue to be paid to her when she reaches age 60; she does not receive an early retirement pension. He should not therefore suffer deductions from his early retirement pension.

13. CSP submit:

13.1.
AER is voluntary. This means that members leaving on AER terms resign with preserved PCSPS benefits. However, CSCS Rule 4.1 allows for the immediate payment of those PCSPS benefits. Under CER/FER terms members receive an annual compensation payment (ACP) payable under CSCS in the years between leaving service and reaching age 60. The ACP stops at age 60 when the preserved pension under PCSPS Rule 3.11 comes into payment. Under AER the CSCS Rules simply provide for the early payment of the preserved pension under PCSPS Rule 3.11, it does not provide for a separate compensation payment as under CER/FER;
13.2.
Mr Slattery argues that his AER pension is payable “notwithstanding” Rule 3.11 of the PCSPS but he fails to refer to the following words which state that the pension will be “brought into payment immediately under the PCSPS”;
13.3.
when Mr Slattery joined the PCSPS, the CSCS did not exist as a separate scheme. Until January 1995, the Rules of the CSCS were part of the PCSPS. Mr Slattery’s argument loses its significance in the light of the fact that Rule 4.1 of the CSCS was a PCSPS Rule;
13.4.
the CSCS is a pension arrangement. Section 46(1) of the WRPA defines a pension arrangement as an occupational scheme within the meaning of Section 1 of the Pensions Schemes Act 1993. An occupational pension scheme is a scheme whereby an employer provides benefits on retirement, on having reached a particular age, or on termination of service in an employment to its employees. The CSCS clearly fits this description; 
13.5.
Mr Slattery’s shareable benefits for the purpose of the PSO are those he accrued to the date the PSO took effect (i.e. qualifying benefit on the transfer day). The value of his benefits on the transfer day formed the basis of the CETV of which the percentage specified in the PSO converted to benefit for Mr Slattery’s former wife as set out in Section 31 of the WRPA;
13.6.
the benefits currently being paid to Mr Slattery are a pension equivalent to the value of his preserved pension and lump sum under Rule 3.11 of the PCSPS based on his “accrued pension benefits”. These accrued pension benefits include benefits accrued before 12 February 2002 (qualifying benefits) which must be reduced to take account of the pension debit;
13.7.
Mrs Slattery’s benefits are due to come into payment when she reaches age 60 in 2009 regardless of Mr Slattery’s circumstances. If, for example, Mr Slattery had not taken AER and had decided to work beyond his 60th birthday for a further five years until 2014, Mrs Slattery would still receive her pension credit in 2009, regardless of the fact that the reduction in Mr Slattery’s benefits for the pension debit would not begin until five years later. Pension credits are therefore not offset by pension debit in the way that Mr Slattery suggests;
13.8.
any benefits relating to service accrued after the date of the PSO will not be covered by the PSO. The right to payment of a pension accrued in relation to past service is a right that is contingent on a number of future events; if he lives to age 60 and retires he has a right to a pension under the PCSPS. If he is aged over 50 and ceases to be a civil servant he has a right to a pension with an actuarial reduction. If he retires through ill-health he has a right to a pension. His “right” at the date of the PSO is to a pension based on service accrued up to the date when the PSO took effect, payable in accordance with the Rules of the PCSPS;
13.9.
the relevant benefit is not a pension payable at age 60, it is a pension payable under the Rules of the PCSPS based on his service accrued before 12 February 2002; 
13.10.
Section 71(3) of the Pension Schemes Act 1993 sets out the latest date at which a deferred member can be given a right to receive a preserved pension, which is now 65, rather than 60;
13.11.
the PCSPS Rules do comply with the provisions of the WRPA;
13.12.
Mr Slattery quotes selectively from the GAD’s letter of 6 November 2000 (see Appendix). The letter pointed to some policy areas that would require decisions, including “defining the boundaries of the pension scheme and the CSCS available for pension sharing (in particular the enhanced element of Caps payable after age 60 and any pension from benefits secured via repackaging.” The GAD letter pointed to specific features of the CSCS that might need policy decisions. There would have been no need for CSPD to consult GAD in relation to AER benefits, as these are the same as PCSPS benefits (on which GAD had already advised).  
CONCLUSIONS

14. Mr Slattery contends that the pension he has received since he retired on 3 November 2006 should not be subject to pension sharing under the PSO dated 22 January 2002, until his 60th birthday on 9 November 2009. He has put forward a number of different arguments to support this view. 
Benefits arising from the CSCS
15. Mr Slattery says that the payments he receives as a result of having retired early under the AER scheme come not from the PCSPS but from the CSCS and are therefore a separate entity to the pension he will receive from age 60. He argues that the pension due to him before age 60 arises by virtue of Rule 4.1 of the CSCS as consideration for the early termination of employment. 
16. The CSCS sets out a regime which provides compensation for civil servants who have retired early in particular circumstances. The CSCS Rules are clear that compensation is given in different forms depending upon what the event is that has caused the person to leave the civil service before normal retirement age. If the event is redundancy, whether compulsory or flexible, then the person’s benefits are preserved under the PCSPS but an annual compensation payment is paid under the CSCS until retirement age, when the annual compensation payment stops and is replaced by payment of the preserved benefits under the PCSPS. Rule 2.3 of the CSCS makes it clear that the annual compensation payment is not early payment of the preserved pension itself; rather it is a payment calculated in the same way as that pension. 
17. If, however, the person’s contract of employment is terminated as a result of retirement under the AER scheme, they do not receive the annual compensation payment but instead are entitled to receive an unreduced early retirement pension from the PCSPS. Rule 4.1 of the CSCS makes it plain that, in these circumstances it is the preserved pension itself which is brought into payment early “under the PCSPS”. 
18. Mr Slattery says the payments he now receives were offered to him as an inducement to leave the civil service and therefore must be considered as compensation from the CSCS. Mr Slattery is receiving early the pension that would have come into payment at age 60 but without penalty for early payment. Early payment of a pension, unreduced, may well be an inducement to retire, and indeed in one sense may be seen as “compensation”. However, that does not change the nature of the payment which is, for the reason set out in the preceding paragraph, clearly early payment of his PCSPS benefits. .Mr Slattery says the rights which he subsequently obtained were directly contrary to the Rules of the PCSPS. He claims this is because the terms of the CSCS make reference to the benefits being received “notwithstanding that rule” in the PCSPS. If one reads Rule 4.1 of the CSCS as a whole the meaning is clear in that it permits the deferred benefit to be brought into payment immediately rather than at pension age as would be the case if the PCSPS Rules were applied strictly. I am satisfied that the payments Mr Slattery is receiving are from the PCSPS albeit that his entitlement is triggered by application of the CSCS. 
19. Mr Slattery also submits that the CSCS is not an occupational pension scheme as it does not provide pension benefits itself and cannot therefore be an arrangement for the purposes of WRPA. As I have concluded that Mr Slattery’s benefits are being paid under the PCSPS, it is not strictly necessary for me to consider that argument. However, an occupational pension scheme is a scheme where an employer provides benefits on retirement, on having reached a particular age, or on termination of service in an employment to its employees. The CSCS applies upon termination of employment as a result of CER, FER and AER. In the case of CER and FER the benefits take the form of an ACP paid from the CSCS and, in cases such as Mr Slattery’s, whose employment was terminated as a result of retirement under AER, then Rule 4.1 of the CSCS allows the preserved pension to be brought into payment early under the PCSPS. In my view, even if Mr Slattery’s payments were directly from the CSCS they would still be capable of being treated as payments from an occupational pension scheme.  
20. Mr Slattery refers me to Section 71(3) of the Pensions Schemes Act 1993 which, he says, states that preserved benefits must be payable from normal pension age. He argues that, as he is not yet 60, the pension he is now receiving cannot be his preserved pension. In fact, Section 71(3) actually states that the preserved pension must be made payable as from an age “which is no greater than the age of 65…”. The clear implication being that the pension can be brought into payment earlier than age 65; and indeed there are a number of circumstances in which that can happen. 
21. I am satisfied that Mr Slattery has correctly had his preserved benefits under Rule 3.11 of the PCSPS brought into payment early, without reduction for early payment in accordance with Rule 4.1 of the CSCS. 

Pension Sharing 

22. Mr Slattery says that the CETV at 30 January 2002 included amounts in respect of a pension at age 60, a lump sum and a widow’s pension but did not include an early retirement pension as this could not have been known about, and thus factored in, at the date of calculation of the CETV. He argues that it would be wrong to conflate the AER pension with the pension due from age 60 to say there is only one pension. The two benefits have different attributes and, even if they did not have such differences, a pension due from age 57 would have a substantially higher CETV compared with a pension due from age 60. 
23. Under WRPA, the CETV is the prescribed method for the calculation of the member’s pension rights to be shared on divorce. Where the pension arrangement is a defined benefit scheme, no actual fund value exists for the member and the CETV is based on an actuarial calculation of the member’s retirement benefits under the scheme. The CETV will make certain assumptions, such as that the member will receive his pension at normal retirement age, of the value of the benefits in current terms and is predicated on the basis that the member is deemed to have left service at the time of divorce. Thus, for an in-service member, the CETV is a “snap shot” taken at the time of divorce with certain assumptions factored in. Future events, such as circumstances giving rise to early payment, could clearly not be factored into the CETV and, for funded schemes, will fall as a cost to the scheme concerned. 
24. Conversely, if the member is already in receipt of his pension at the date of divorce then the CETV will be calculated accordingly taking account of the manner in which the pension came into payment. If the pension has been paid early then the CETV will, as Mr Slattery says, be substantially higher. 
25. Mr Slattery argues that his AER pension is not subject to pension sharing under the PSO dated 22 January 2002 as his entitlement to it arose after the date of the PSO. As established above, Mr Slattery is receiving the benefits he accrued under the PCSPS. His entitlement to benefits from the PCSPS began on the day he joined the PCSPS. It was only the entitlement to receive them early without reduction that arose after the date of the PSO.  

26. Mr Slattery contends that the pension debit should only be recovered from the corresponding benefits when they are paid, by way of an annual deduction from his pension from age 60. Prior to the introduction of pension sharing, on 1 December 2001, it was only possible to earmark benefits for divorcing members. Thus, the non member was not able to receive their part of the benefit until the member decided to put their benefit into payment. That is in effect what Mr Slattery would like to apply here, but it was not an earmarking order that was made on 22 January 2002 rather it was a pension sharing order. 
27. The pension sharing arrangement was introduced to facilitate a “clean break”, so that the non member would in effect receive a share of the member’s fund value, calculated as set out above, as a once and for all payment. There is no explicit link between the value of that payment, and the actual benefits the member subsequently receives. Mr Slattery is wrong to say that, because the CETV could not have reflected the pension payments he receives early, they do not form part of the pension sharing arrangement. Mr Slattery refers to the Explanatory Notes to the WRPA which, he says, provide clarification that the benefits which are reduced are those which correspond to the benefits to which he could have been entitled under the hypothetical pension. Mr Slattery misunderstands the mechanism of reducing the member’s benefits. Section 31 of the WRPA deals with the reduction in benefits and is clear that, under a final salary scheme, such as the PCSPS, the amount deducted would not be 50% of the accrued pension at the date of divorce. Instead, as explained in the Explanatory Notes, the scheme actuary calculates what the deferred pension given up at the date of divorce is worth at retirement. This figure is the "negative deferred pension" which is then deducted from the member’s full pension assuming there was no PSO in place.
28. Mr Slattery argues that, if the pension debit deductions start from age 57, the total amounts recovered will exceed the amounts required. Mr Slattery’s arguments are all based on the premise that his pension from the PCSPS comes into payment on his 60th birthday, and only on his 60th birthday. That is incorrect. The pension debit is set in place from the date of the PSO, but is triggered when the benefit comes into payment whether that is early, at normal retirement date or after normal retirement date. 
29. Mr Slattery contends that CSP did not take advice from the GAD regarding pension sharing under the CSCS. The GAD’s letter of 6 November 2000 states that there were various matters which were under review at that time one of which was defining the boundaries between the CSCS and the PCSPS as regards pension sharing. The letter does however highlight some areas of concern which do not include benefits received as a result of AER. I concur with the view that there would have been no need for CSP to have sought advice from the GAD regarding pension sharing on benefits which have arisen as a result of AER as they are brought into payment in accordance with the Rules of the PCSPS and not the CSCS. 

30. Section 31(3) of the WRPA makes it clear that a benefit is reduced if the CETV includes an amount in respect of it. The CETV is calculated, albeit based on certain assumptions, to reflect current or future benefits from the scheme. Mr Slattery’s payments from the scheme are being received early as he took AER, they are nonetheless benefits from the scheme and have thus been taken into account in calculating the CETV. They therefore fall to be reduced in accordance with Section 31(1) to (3) of the WRPA. 
31. Section 28 of the WRPA provides for Section 29 to apply "on the taking effect of" a PSO under the Matrimonial Causes Act 1973. Mr Slattery's PSO was dated 22 January 2002 and took effect from the date of his decree absolute on 30 January 2002. Section 29(1) of the WRPA provides that the transferor's shareable rights "become subject to a debit of the appropriate amount" on the application of Section 29. In Mr Slattery's case, Section 29 applied on 30 January 2002, i.e. on the date of the decree absolute. The effect of this was that his pension became subject to a debit of the appropriate amount, i.e. 50% on 30 January 2002.
32. For the reasons given above, I do not uphold this complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

8 August 2008

APPENDIX
PENSION SHARING LEGISLATION
Welfare Reform and Pensions Act 1999
The WRPA governs the sharing of pensions on divorce or nullity proceedings which began on or after 1 December 2000. Section 27 provides:

“(1)
Pension sharing is available under this Chapter in relation to a person's shareable rights under any pension arrangement other than an excepted public service pension scheme.

(2)
For the purposes of this Chapter, a person's shareable rights under a pension arrangement are any rights of his under the arrangement, other than rights of a description specified by regulations made by the Secretary of State. …”

Section 28 deals with the activation of pension sharing and provides:
“(1)
Section 29 applies on the taking effect of any of the following relating to a person's shareable rights under a pension arrangement-

(a)a pension sharing order under the Matrimonial Causes Act 1973, 
(aa)a pension sharing order under Schedule 5 to the Civil Partnership Act 2004, 
(b)provision which corresponds to the provision which may be made by such an order and which-

(i)is contained in a qualifying agreement between the parties to a marriage, and 

(ii)takes effect on the dissolution of the marriage under the Family Law Act 1996,…” 

Section 29 determines the calculation of pension debits and credits and provides:

“29(2) Where the relevant order specifies a value to be transferred, the appropriate amount.....is the specified percentage of the cash equivalent of the relevant benefits on the valuation day. …

29(4)
Where the relevant arrangement is an occupational pension scheme and the transferor is in pensionable service under the scheme on the transfer day, the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which he would be entitled under the scheme by virtue of his shareable rights under it had his pensionable service terminated immediately before that day. …”
Section 31 deals with the reduction of benefits:
“(1)
Subject to subsection (2), where a person's shareable rights under a pension arrangement are subject to a pension debit, each benefit or future benefit-
(a)
to which he is entitled under the arrangement by virtue of those rights, and 
(b)
which is a qualifying benefit, 

is reduced by the appropriate percentage.

(2)
Where a pension debit relates to the shareable rights under an occupational pension scheme of a person who is in pensionable service under the scheme on the transfer day, each benefit or future benefit-
(a)
to which the person is entitled under the scheme by virtue of those rights, and 
(b)
which corresponds to a qualifying benefit, 

is reduced by an amount equal to the appropriate percentage of the corresponding qualifying benefit.

(3)
A benefit is a qualifying benefit for the purposes of subsections (1) and (2) if the cash equivalent by reference to which the amount of the pension debit is determined includes an amount in respect of it.”
Section 46 provides the Interpretation of Chapter I

(1)In this Chapter-

…

"occupational pension scheme" has the meaning given by section 1 of the Pension Schemes Act 1993;

"pension arrangement" means-

(a) an occupational pension scheme,

(b) a personal pension scheme,

(c) a retirement annuity contract,

(d) an annuity or insurance policy purchased, or transferred, for the purpose of giving effect to rights under an occupational pension scheme or a personal pension scheme, and…”

EXPLANATORY NOTES TO THE WRPA 

“27

Scope of mechanism

(1) Pension sharing is available under this Chapter in relation to a person's shareable rights under any pension arrangement other than an excepted public service pension scheme.

(2) For the purposes of this Chapter, a person's shareable rights under a pension arrangement are any rights of his under the arrangement, other than rights of a description specified by regulations made by the Secretary of State.

 (3) For the purposes of subsection (1), a public service pension scheme is excepted if it is specified by order made by such Minister of the Crown or government department as may be designated by the Treasury as having responsibility for the scheme.”

Section 31
Reduction of benefit
This section provides for effect to be given to a pension debit by reducing a member's pension rights by the percentage specified in the court order or agreement, or, if the order or agreement is in terms of a specified amount rather than a percentage, by the percentage which that amount represents of the current cash equivalent of the member's pension rights. If that amount is greater than the current cash equivalent, the member's rights will be reduced by 100%.

For a member of a money purchase scheme, the debit will normally take the form of a once and for all reduction of a percentage of the money in the pension "pot".

EXAMPLE: If the effect of the order or agreement is that the member's pension rights are subject to a debit of 40% of the cash equivalent, and the cash equivalent is £100,000, then £40,000 will be taken from the pot.

In the case of a salary related scheme, the way in which the member's benefit will be reduced is more complicated. The following example shows how the process is intended to work in practice. It is based on an active member of a salary related occupational pension scheme with 20 years' membership at the date of divorce who earns £30,000 a year at that date. The scheme provides 1/60th of final salary for each year of service. For simplicity, the example assumes that the whole of the pension debit will be subject to statutory revaluation although if the debit includes some GMP rights then that part of the debit will be subject to GMP revaluation in the normal way.

Deferred pension at the date of divorce: 20/60 x £30,000 = £10,000

Cash equivalent for pension sharing calculated by scheme actuary: £100,000

Pension debit ordered by the court (40% of the cash equivalent): £40,000

(The former spouse's pension credit of £40,000 is invested separately for her).

This process is similar to that for a money purchase scheme, but, at retirement, the adjustment to the member's salary related benefit will be as follows:

The member retires at age 60 after 30 years' service with a salary of:  £48,000

Full pension entitlement (ignoring the debit): 30/60 x £48,000 = £24,000

Using the statutory Revaluation Order in force at the date of retirement, the scheme actuary calculates that the deferred pension of £4,000 (40% of the deferred pension of £10,000) given up at the date of divorce is equivalent to a pension of £6,000 a year at retirement. This is known as the "negative deferred pension".

The member's actual pension will be: £24,000 - £6,000 = £18,000

This provision prevents a scheme actuary calculating the pension as if the member had given up 40% (8 years' worth) of the rights to 20 years' pensionable service at the time of the divorce. This is because on retirement, the member's full pension would be reduced by 8 years of his pensionable service.

So, the member's pension would be reduced by: 8/60 x £48,000 = £6,400

and the final pension would be: £24,000 - £6,400 = £17,600

This would give the scheme a windfall gain at the member's expense equivalent to payment of a pension of £400 a year for each year until the member dies. This kind of windfall would be particularly marked in schemes which have faster accrual rates in the final years of service. …
If the former spouse is given a pension before normal benefit age then the intention is that an actuarial adjustment broadly similar to that when a normal member takes early retirement should apply.

Subsection (1) provides for the reduction in benefit in respect of members of the scheme. The provision requires each qualifying benefit (defined in subsection (3)) to be reduced in the same proportion.

For example, if a deferred member of a contracted-out salary related (COSR) scheme had both GMP rights and excess of GMP rights, and 40% of the member's cash equivalent was debited on the implementation of the order, then both the GMP rights and the excess of GMP rights would be reduced by 40%;

Subsection (2) deals with the case of an active member of an occupational pension scheme who is in pensionable service on the day the order or agreement takes effect. In this case, his benefit is not reduced by the appropriate percentage. Rather, it is reduced by an amount representing the appropriate percentage of the benefit that was taken for the purposes of calculating the cash equivalent. In this case, that calculation is done by reference to the hypothetical deferred pension to which he would have been entitled had he retired (section 26(4)). The benefits which are reduced are those which correspond to the benefits to which the member would have been entitled under the hypothetical pension. So, for example, death in service benefit is not reduced because such benefit does not form part of the hypothetical pension.

Subsection (3) defines a qualifying benefit for the purposes of subsections (1) and (2). In practice, most cash equivalents will be made up of several different benefits, particularly if the member's scheme is contracted-out.”
APPROVED EARLY RETIREMENT

Civil Service Management Code

Chapter 11 of the Civil Service Management Code (CSMC) sets out the criteria governing eligibility for the various early retirement categories. The early retirement options include, Approved Early Retirement (AER), Compulsory and Flexible Early Retirement (CER) and (FER). 
“11.6 Compulsory Early Retirement or Severance
Compulsory redundancy 

11.6.1
The definition of redundancy is set out in Section 139 of the Employment Rights Act 1996. Departments and agencies have authority to determine the redundancy procedures which apply to their staff, subject to the following conditions.

Conditions

11.6.2
Departments and agencies must:

a.
act consistently with the statutory provisions relating to redundancy, apart from those relating to compensation (which is provided for in the Civil Service Compensation Scheme);…

11.7 Flexible Early Retirement or Severance
11.7.1
Departments and agencies may invite staff to leave in the wider interests of efficiency and effectiveness of the Civil Service. …

11.8 Approved Early Retirement
11.8.1 Departments and agencies may invite volunteers where retirement would help solve management problems and improve overall efficiency. Only staff aged 50 or over with at least 5 years qualifying service are eligible…

11.8.2 Staff may apply to retire subject to management’s approval. Only staff aged 55 and over with at least 25 years’ qualifying service are eligible….”

CIVIL SERVICE COMPENSATION SCHEME
CSCS Rules

Section 1 of the CSCS states:

“1.1
In this scheme unless otherwise specified:

(a) ‘the PCSPS’ means the Principal Civil Service Pension Scheme.

(b) ‘the 1972 Section’ means Section II of the PCSPS…”   

Section 2 of the CSCS sets out the position for CER and provides:
“2.1
A civil servant who is compulsorily retired early on grounds of structure or limited efficiency, or retired early on grounds of redundancy, will receive the benefits as described in rules 2.2 to 2.9.

2.2 Subject to rules 2.5. 2.6 and 2.9 where a civil servant who is in post on or before 31 March 1997 is retired early under rule 2.1 is above aged 50 or over with 5 or more years’ qualifying service, he or she will be eligible for a preserved pension and lump sum under rule 3.11 of the 1972 section but with reckonable service increased by 6 2/3 years…

2.3 In addition, a civil servant may be paid an annual compensation payment calculated in the same way as the preserved pension under rule 3.11 of the 1972 Section…
Subject to rules 5.8 to 5.13 this will come into payment immediately and will continue until the pension age when the preserved pension comes into payment…”  
Section 3 of the CSCS sets out the position for FER and provides:
“3.1
Subject to rule 3.4, a civil servant who is in post on or before 31 March 1997, and who is retired early under the Flexible Category and is aged 50 or over with 5 or more years’ qualifying service, will receive a preserved pension calculated under rule 2.2. The lump sum (as increased under rule 2.2) will be payable immediately and in addition an annual compensation payment may be paid under rule 2.3…” 
Section 4 of the CSCS sets out the position for AER and provides:  

“4.1
A civil servant aged 50 or over with five or more years’ qualifying service who is retired under the Approved category, will receive a preserved pension and lump sum under rule 3.11 of the 1972 Section, which may, nothwithstanding that rule, be brought into payment immediately under the PCSPS rather than at pension age.”  

PCSPS REGULATIONS

Rule 3.11 of the 1972 Section of the PCSPS Regulations provides:

“A civil servant who resigns or opts out of the scheme and who

(1) has two or more years’ qualifying service 

…

And who does not opt to transfer the whole or, under rule 6.2(iv), part of his accrued pension benefits out of this scheme, will be awarded a preserved pension and lump sum in respect of such part of his accrued pension benefits as is not transferred. Subject to rule 3.12 these will be brought into payment when the civil servant reaches the pension age and will be calculated as in rule 3.1. 

Section 12 of the 1972 Section of the PCSPS Regulations sets out the provisions for Pension Sharing on Divorce. Rule 12.12(i) provides:

“Any benefits to which a pension debit member would be entitled under this scheme if no pension debit applied to that pension shall be reduced in accordance with and to the extent required by the Welfare Act 1999.”   

PENSION SCHEMES ACT 1993

Section 71(3) provides:

“subject to subsection (4), short service benefit must be made payable as from an age which is no greater than-

(a) the age of 65, or 

(b) if in the member's case normal pension age is greater than 65, normal pension age.”
The GAD’s letter of 6 November 2000:

“… As I mentioned in my letter dated 17 October there are some policy areas which will require decisions…..From a PCSPS perspective I believe the areas are:
· How to calculate CETVs for those staff who are over pension age but still in service (primarily affecting pre-Fresh Start Prison Officers.

· How to calculate CETVs for those staff who have a Normal Pension age less than 60…..

· Defining the boundaries of the pension scheme and the CSCS available for pension sharing (in particular the enhanced element of the ACPs after age 60 and any pension –form benefits secured via repackaging)….”
The GAD’s letter of 25 June 2007:

“…GAD was first approached by the managers of the PCSPS on the application of the Welfare Reform and Pensions Act 1999 (WRPA 1999) in a letter dated 20 September 2000. Previously PCSPS, in common with other public service pension schemes, had been in discussion on the implications of the legislation through a network (MOCOP) operated by HM Treasury. Advice was not sought in connection with the Civil Service Compensation Scheme (CSCS), through which approved early retirement pensions are awarded. In our letter of 6 November 2000 – copy attached- we did raise this as one of the points on which decisions would be required. …” 
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