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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R O’Flaherty

	Scheme
	:
	Winterthur Life Self Administered Personal Pension Scheme 

	Administrator
	:
	Capita SIP Services - part of Capita Life & Pensions Regulated Services Limited (Capita)


Subject
Mr O’Flaherty says:

· Capita failed to action in a timely manner a disinvestment request made by Mr O’Flaherty for the transfer of the value of his policy under the Scheme to a new pension provider.

· Capita should pay interest on an amount of compensation for investment loss caused by its admitted delay in making the payment of the actual transfer value.
The Ombudsman’s determination and short reasons
· The first complaint should not be upheld, as Capita disinvested the value of Mr O’Flaherty’s policy within the timescales of its service level agreement with its principal, and

· The second complaint should be upheld, as it is right that Capita should pay interest on the amount of compensation monies held until the actual date of payment.
DETAILED DETERMINATION

Material Facts
1. Mr O’Flaherty held a non-protected rights policy (the “Policy”) with Winterthur Pension Trustees Limited.  Capita acted as the administrator of the Policy in accordance with a service level agreement with Winterthur Pension Trustees Limited. 
2. Capita has described the process of the service level agreement that applied to the  transfer of the Policy as follows:

· transfer request received, reviewed by the claims team within five working days;

· appropriate transfer discharge forms issued for completion by receiving scheme and member;

· completed forms returned, checked and reviewed by the claims team within five working days;

· valuation request submitted to valuations team, within the same five day period;
· dealing instruction(s) passed to the dealing team, which has a one day turn-around; and
· the claims team then has a further five days to calculate closing interest, close the bank account and conclude the transfer.
3. On 7 December 2006 Capita faxed transfer forms for the Policy to Mr O’Flaherty’s adviser, Peacock Financial Management Ltd (PFML).
4. Mr O’Flaherty and Standard Life Assurance Company Limited (Standard Life) completed the forms for the value of the Policy to be transferred to a similar scheme with Standard Life.  These forms, which included a transfer discharge form for the Policy, were posted first class mail by Standard Life to Capita on Thursday 14 December 2006.  The transfer discharge form said: 

“For transfers in cash, please note that if you wish any assets to be sold immediately, you should contact our dealing team directly in this regard.  Assets will otherwise be sold during the transfer process, without further reference to yourself”.
5. Also on 14 December 2006, a similar transfer request was made by Standard Life to Winterthur Life UK Limited for the value of another policy held by Mr O’Flaherty under a Winterthur Life Appropriate Personal Pension Plan.  This policy was made up of protected rights and was administered by Winterthur Life UK Limited.
6. Capita says the transfer forms for the Policy above were received and scanned into its systems on Monday 18 December 2006.

7. In a letter to Standard Life of 22 December 2006, Capita acknowledged receipt of the transfer discharge form for the Policy.

8. Capita wrote to Mr O’Flaherty on 27 December 2006 referring to his transfer request and said that the transfer value of the Policy had been £419,980.50 as at 24 November 2006 and that the actual transfer value would depend on the date when the Policy was sold.

9. The disinvestment value of the Policy on 27 December 2006 was £404,990.61.
10. On 15 January 2007, Capita received a telephone call from PFML expressing concern at the shortfall in the expected transfer value of the Policy.  PFML appealed against low disinvestment value of 27 December 2007, which had been caused by a historically low unit price of the investment fund of the Policy on that particular day, and asked if the trading date of the Policy could be changed to either 22 December 2006 or 28 December 2006.
11. PFML made a similar request to Winterthur Life UK Limited, who agreed to alter the trading date of the protected rights policy from 27 December 2006 to 28 December 2008 and adjusted the value accordingly.
12. On 23 January 2007, PFML faxed Capita asking whether a decision had been made about amending the trading date of the Policy and said that the actual transfer value had not yet been released by Capita.  The telephone call was treated as a formal complaint by Capita.   

13. In an email to Capita of 25 January 2007, Winterthur Life UK Limited said that a five page document had been received from Standard Life for the protected rights policy on 14 December 2006.  Although mention was made of the Policy in the copy documentation received, no transfer discharge form for the Policy had been included.
14. In a letter to PFML of 25 January 2007, Capita declined to alter the trading date of the Policy and said:

· the completed transfer documentation was not received from Standard Life until 18 December 2006;
· the disinvestment of the Policy was completed within Capita’s service level agreement;
· the transfer discharge form said that assets could be sold without reference to Mr O’Flaherty;
· the disinvestment value of the Policy was put into Mr O’Flaherty’s holding bank account on 5 January 2007;
· as the amount had been some £15,000 lower than expected, the  transfer process was held up while the matter was investigated;
· they accepted that the transfer should have been completed under its service level agreement by 15 January 2007 and offered to complete a loss assessment on the reinvestment of the funds once Standard Life confirmed that the investments had been placed and Capita received the necessary supporting documentary evidence.

15. On 26 January 2007, Capita transferred £403,551.89 to Standard Life for the net transfer value of the Policy.
16. Capita has carried out the investment loss assessment caused by its admitted delay of the transfer value payment of the Policy between 5 January 2007 and 15 January 2007 and paid £6,227.28 to Standard Life on 7 October 2008 to recompense Mr O’Flaherty’s new pension arrangement.    
17. However, a dispute has now arisen in that Mr O’Flaherty claims interest on the late payment but Capita is unwilling to pay any interest, as it says the offer was made in January 2007 and was not taken up at that time.
Submissions

Mr O’Flaherty says:

· the transfer forms should have been received from Standard Life on 15 December 2007, as they were posted first class mail;
· Capita has no proof that Mr O’Flaherty’s transfer discharge form was received on 18 December 2007, as no date stamp was used;
· Winterthur Life UK Limited accepted that the trading date of Mr O’Flaherty’s protected rights policy should be altered to 28 December 2008; 

· Capita acknowledged Standard Life’s transfer request on 24 December 2007, which indicates that the papers were not touched until then;
· Capita has manipulated the levels of its service level agreement and has not treated Mr O’Flaherty fairly in accordance with the Financial Services Authority’s code of practice of “Treating Customers Fairly”;
· Winterthur Life Trustees Limited did not inform him that the administration of the Policy had been placed with Capita; and
· nor was he provided with a copy of the service level agreement to see what those terms and conditions were.   
Capita says:
· the service level agreement for the claims team to process each piece of work is within a maximum of five working days.

· this timeframe covers all aspects of the claims process.

· the disinvestment of the Policy for Mr O’Flaherty was completed within the timescales and, therefore, Capita declined to amend the transaction date.

CONCLUSIONS
18. Standard Life posted the required transfer forms to Capita by first class mail on Thursday 14 December 2006.  Had the forms been received on Friday 15 December 2006, under Capita’s service level agreement, the disinvestment of Mr O’Flaherty’s Policy should have been made no later than Friday, 22 December 2006, and on that date, or indeed any other date, the unit value of the Policy’s investment fund would have been greater than on 27 December 2006.

19. Capita says that the transfer forms were scanned on Monday 18 December 2006 and, as this is the only indication of when the forms might have been received, I consider it, more likely than not, that the transfer forms were received on that date.

20. I note there was an option available for the immediate disinvestment of the Policy stated to be available in the transfer discharge form.  Had this option been used, the risk of a significant unit price movement during Capita’s normal transfer process could have been limited to the next day’s unit price prevailing after notification of the instruction, albeit that next day’s price could not have been fixed at a known level. 

21. The fact that Winterthur Life UK Limited agreed to alter the trading date of Mr O’Flaherty’s policy under the Winterthur Life Appropriate Personal Pension Plan is not relevant to the disinvestment issue of the Policy with Capita.
22. Mr O’Flaherty says that the fact that Capita acknowledged receipt of the transfer discharge form to Standard Life on 24 December 2006 indicates that Capita had not done anything with the papers until then.  Even if this was so, the processing was still achieved within the claims team’s five day turn-round period under Capita’s service level agreement.
23. I do not consider Capita’s use of the full five day turn-round period amounted to maladministration.  Capita’s service level agreement was with Winterthur Pension Trustees Limited.  Neither do I consider that the five day turnaround period was excessive in principle (though if it had been, any resulting liability would have lain with Winterthur Pension Trustees Limited as the principal party, not Capita).

24. That Mr O’Flaherty was not made aware of the administration of the Policy having been outsourced to Capita and was subject to an unseen service level agreement, is not an issue relevant to the complaint he is making against Capita.  Should he wish to make a complaint about this, he should take it up directly with Winterthur Life Pension Trustees Limited. The same is true if there are failures by Capita that Mr O’Flaherty thinks Winterthur Life should take responsibility for.  
25. Understandably, Mr O’Flaherty was disappointed that the disinvestment of his Policy happened on the most inopportune day of 27 December 2007, but Capita cannot be blamed for that.  Nor have Capita treated Mr O’Flaherty unfairly.

26. Whilst Capita has offered recompense for Mr O’Flaherty’s investment loss for its admitted delay in the payment of the transfer value of the Policy to Standard Life, there is a dispute about whether interest should be paid.  The offer was made but not accepted because it was not considered adequate.  Mr O’Flaherty reasonably pursued his case and in the meantime Capita has retained the use of the money.  I consider interest should be added at a non penal rate.
27. I uphold the complaint only to the extent indicated in paragraph 26 above.

DIRECTION
28. I direct that, forthwith, Capita shall pay to Standard Life, for the benefit of Mr O’Flaherty’s new pension arrangement, simple interest, calculated on a daily basis at the base rate quoted for the time being by the reference banks, on the sum of £6,227.28 from 15 January 2007 to 7 October 2008. 
TONY KING

Pensions Ombudsman

5 January 2009
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