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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Rowlett

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	London Borough of Havering (the Council)


Matters to be determined
1. Mr Rowlett’s complaint is that the Council, acting as manager and administrator, wrongly construed its powers under the Scheme rules as it failed to decide whether or not he had been made redundant within the meaning of Regulation 26 of the Local Government Pension Scheme Regulations 1997 (the Regulations). He therefore asks for a direction that the question be remitted back to the Council to come to a reasoned decision as to whether or not he was made redundant and therefore whether or not he is entitled to an early payment of his pension without reduction. 

The Deputy Pensions Ombudsman’s determination and short reasons

2. The complaint be upheld and:
· the matter be remitted to the Council to consider whether May Gurney Limited (May Gurney) reached its decision as to the reason for the termination of Mr Rowlett’s employment reasonably
· the Council be required to pay Mr Rowlett £100 in recognition of the distress and inconvenience caused. 
DETAILED DETERMINATION

Relevant Statutory Provisions

3. Section 139(1)(b) of the Employment Rights Act 1996 defines a redundancy situation as follows: 

"139 Redundancy

(1) For the purposes of this Act an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to -

…

(b) the fact that the requirements of that business - 

(i) for employees to carry out work of a particular kind, or

(ii) for employees to carry out work of a particular kind in the place where the employee was employed by the employer

have ceased or diminished or are expected to cease or diminish."

4. Section 146(1) of The Pension Schemes Act 1993 Part X

“The Pensions Ombudsman may investigate and determine the following matters-

(a) a complaint made to him by or on behalf of an actual….beneficiary of an occupational …pension scheme who alleges that he has sustained injustice in consequence of maladministration in connection with an act or omission of a person responsible for the management of the scheme ,…”  

Material Facts
5. Mr Rowlett was born on 25 December 1954 and was employed by the Council from 1991 as a sign writer. His employment was transferred under TUPE, on 1 March 2005, to May Gurney. Prior to the transfer, there had been discussions and correspondence between Mr Rowlett, his union representative and the Council, in its capacity as his employer, as to his future employment. It was the view of the union representative that, as May Gurney did not manufacture signs, Mr Rowlett’s current role (and that of his colleagues) would not be required. 

6. On 11 Feb 2005, May Gurney wrote to Mr Rowlett to say that it had concluded that:
“..it is more cost effective to purchase signs from specialist sign making organisations rather than manufacture the signs in-house. As a consequence we do not have any sign maker positions. We will fully consult you on your situation and the options available to you”.
7. Following the transfer of his employment, Mr Rowlett was instructed to stay at home, on full pay, and his employment ceased on 31 May 2005. On 20 June 2005, he entered into a Compromise Agreement (with the benefit of independent legal advice) with May Gurney under which he received £34,900. This was made up of £29,534.56 compensation for loss of office and termination of employment including £8,271.12 for any entitlement he had to an enhanced statutory redundancy payment. The remainder of the lump sum payment was in respect of 12 weeks’ notice. 
8. The Compromise Agreement also provided that:

“(C) ..the Company and the Employee have agreed the terms of the Agreement in consideration of the Employee refraining from instituting…proceedings before any employment tribunal or other court for claims which the Employee has or may have arising out of or in connection with his employment and/or termination of employment or otherwise against the Company…. 

8.1 The terms of this Agreement are without admission of liability on the part of the Company in full and final settlement of all or any claims, costs, expenses or rights of action of any kind ……..and whether arising directly or indirectly out of or in connection with the Employee’s employment, its termination or otherwise (including in particular for the avoidance of doubt any claims for breach of contract, pay in lieu, unfair dismissal arising out of the business re-organisation or any claims of automatic unfair dismissal arising as a result of the transfer of an undertaking from the London Borough of Havering to the Company or any claims for statutory or contractually enhanced redundancy payments including associated immediate pension benefits or claims of compensatory added pension years for employees aged 50 and over under The Local Government (Early Termination of Employment) (Discretionary Compensation)…Regulations 2000-Statement of Policy published in October 2003 and effective from 1 February 2004), being claims which as well as the claims listed below have been raised or intimated by the Employee as being claims which the Employee believes he may have) but not limited to the Employee’s claims....which he may have in respect of:

8.1.1 unfair dismissal

8.1.2 statutory and contractual redundancy….

8.1.16….

and excluding any claim which the Employee has or may have in respect of personal injury claims….or any claim in respect of his accrued pension rights save any claim(s) in relation to pension rights associated with or arising out of the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2000-Statement of Policy published in October 2003 effective from 1 February 2004). (The  underlining is in the signed document)
10.3 The Employee further warrants that although it is accepted that he was not dismissed, he agrees that if he had been dismissed (which is denied) the dismissal if related to the transfer of an undertaking referred to at paragraph (A) of the recitals, would have been fair for an economical, technical or organisational reason involving a change in the workforce.”
9. In the Statement of Policy, referred to in the Compromise Agreement, it was explained that the Council had made decisions under the relevant regulations which had resulted in certain policies being adopted. Two of these policies provided as follows:

“Compensation for Redundancy: General
Employees whose employment is terminated by reason of redundancy will be paid according to the statutory redundancy table based on actual pay. Those over 50 who receive immediate pension benefits will have their redundancy payment capped at a maximum of £35,334.75…

Added Pension Years Award for those aged 50 and over

Employees, aged 50 or over who were members of the LGPS and whose employment is terminated by reason of redundancy or in the interests of the efficient exercise of the authority’s functions will be eligible for immediate payment of pension benefits and the award of up to three compensatory added years. These additional compensatory years will be awarded at the discretion of the Council exercised by a Pensions Panel.” 

10. The Scheme Booklet said that:

 “If you are made redundant or your employer decides to let you go for efficiency reasons after you have reached the age of 50, you will be entitled to receive your pension and lump sum immediately, without losing any benefits.”

11. This was a summary of Regulation 26 of the Regulations which, at the time, provided that:

(1) If

“(a) a member who is aged 50 or more retires from a local government employment and (b) his employing authority certify the reason for his retirement was his redundancy, he is entitled to a pension and retirement grant….
(2) The pension and grant are payable immediately.
(4) In paragraph (1) “redundancy” includes retirement in the interests of efficiency, or because the member held a joint appointment which has ended because the other holder has left it.”

12. Subsequent amendments to the Regulations are not relevant to Mr Rowlett’s situation.
13. After signing the Compromise Agreement, Mr Rowlett applied to the Council, as administrator of the Scheme, for the immediate payment of his pension and lump sum payment. Mr Rowlett was told that information was needed from May Gurney to complete the calculations. On 26 September, the Council wrote to Mr Rowlett enclosing a statement setting out “… the final calculation of your redundancy payment and retirement benefits”. The statement showed a lump sum retirement payment of £21,077.39 (which was paid in October) and a retirement pension of £6,923.13, payable from 30 May 2005. 

14. However, on 23 November 2005, the Council wrote to Mr Rowlett to say that May Gurney had advised it that his employment had not been terminated by reason of redundancy. He was told that the lump sum of £21,077.39 was recoverable and that the Council was unable to make early payment of his pension benefits to him. He was advised (given the disagreement between him and May Gurney as to his right to receive early payment of benefits) of his right to apply to the Council as administering authority for the Council to refer the disagreement to a person to decide. The procedure set out in Regulation 100 was explained to him.
15. Mr Rowlett invoked the Scheme’s internal dispute resolution procedure (the IDRP). This required, under Regulation 97, that any question concerning his rights and liabilities under the Scheme must be decided, in the first instance, by May Gurney as the Scheme employer who last employed him. On 18 May 2006, May Gurney sent Mr Rowlett formal Notification, in accordance with Regulation 98, of its first instance decision. This was that he was not entitled to any immediate pension benefits and/or retirement grant under Regulation 26 as his employment was terminated by mutual agreement following a change in the workforce arising out of a re-organisation, and not by reason of redundancy. The Notification explained that the payment of the lump sum by the Council had been made on the basis of incorrect information provided by May Gurney.

16. The Notification stated that May Gurney and Mr Rowlett mutually agreed the termination of his employment on 31 May 2005 and that the Compromise Agreement, in addition to the settlement of other types of claim, also settled any claims by Mr Rowlett for (and I note in passing the slightly different wording quoted in the Notification to that in the Compromise Agreement itself):

“…any statutory or contractually enhanced redundancy payments including any associated immediate pension benefits or claims for compensatory added pension years for employees aged 50 and over under subsidiary legislation to the LGPS being the Local Government (Early Termination of Employment)(Discretionary Compensation) ..Regulations 2000-Statement of Policy published in October 2003 and effective from 1 February 2004).”   

17. Mr Rowlett applied, under Regulation 100, for an adjudication on a disagreement that had arisen between him and May Gurney as to the reason for the termination of his employment. He submitted that he had been made redundant and that the task of the person appointed under the Regulation was to resolve the dispute by looking at the substance of what had occurred and not the label which had been attached to it. In support of his case he referred to the statutory definition of “redundancy” and to the definition of redundancy in Regulation 26.

18. Regulation 100 provided:

“(1) Where there is a disagreement about a matter in relation to the Scheme between a member …..and a Scheme employer, the member …may apply to-(a) the person specified under regulation 98(5)(c) to decide the disagreement; or (b) the appropriate administering authority for them to refer the disagreement to a person to decide…... 

 (3) The application for a decision must set out particulars of the disagreement, including a statement as to its nature with sufficient details to show why the applicant is aggrieved…...

 (7) The application must be accompanied by a copy of any written notification issued under regulation 98. 

(8) The application must be made before the end of the period of six months beginning with the relevant date or such further period as the appropriate appointed person deciding the disagreement considers reasonable....
 (9) Where the disagreement relates to a decision under regulation 97, the relevant date is the date notification of it is given under regulation 98.

 (10) Otherwise, the relevant date is the date of the act or omission which is the cause of the disagreement or, if there is more than one, the last of them.” 

19. Regulation 101 provided that a decision on the matters raised by an application under Regulation 100 must be issued by the person deciding the agreement and must include, inter alia, a statement of the decision. 

20. The person appointed to hear the application under Regulation 100 wrote to Mr Rowlett’s solicitors on 12 October explaining that it was his duty to hear appeals made in respect of decisions taken in applying the Regulations. These decisions related to matters such as the calculation of pensionable pay or the payment of benefits on retirement. The application made by Mr Rowlett concerned the decision of May Gurney that Mr Rowlett was not made redundant when it terminated his service. The decision as to whether a termination of employment was a redundancy or not was, in his view, one of employment law and as such was not a decision which he could take under the Regulations. He concluded by saying that he was therefore unable to hear Mr Rowlett’s appeal and returned his papers to him.
21. Mr Rowlett was advised about his right to appeal to the Pensions Panel against the appointed person’s decision but his appeal was unsuccessful. The Panel concluded that the appeal concerned May Gurney’s decision that he was not made redundant and that, as this was a matter of employment law, it was not a decision which the Panel could take. The Panel was therefore of the view that it was unable to determine Mr Rowlett’s complaint.
Submissions   
22. Mr Rowlett says: 
· the payment received by him under the Compromise Agreement was for loss of office and termination of employment. The consideration which he provided was that he signed away his right to bring any claims against May Gurney save for claims in respect of personal injury or accrued pension rights; 

· the payment was made by May Gurney by way of settlement for any potential claims he may have against it “arising directly or indirectly out of or in connection with (his) employment…”. It is entirely separate from the payment which he seeks under the Regulations, which is a payment he was entitled to under the Scheme if the reason for his dismissal was redundancy;

· not only does he face being pursued by the Council for the recovery of the lump sum, he has also been deprived of the pension payments which he would have been entitled to under Regulation 26 had May Gurney certified that he was made redundant. The Council has at this stage taken no action to recover the lump sum but it is possible that it will seek to do so when his pension comes into payment;  

· he does not agree that May Gurney should be made a party to his complaint. His complaint is against the Council for failing to carry out its duties under the Regulations. He seeks no finding against May Gurney. Further, May Gurney would not be adversely affected by any remedial steps which I may direct if I uphold the complaint as he simply asks that the Council be directed to carry out its statutory function to decide the disagreement between him and May Gurney.  That would not affect May Gurney even if the Council’s eventual decision did;

· he does not see what May Gurney could put to me apart from reiterating its contention that he was not made redundant; 

· Regulation 100 imposes a duty on the person specified under the Regulations to “decide a disagreement”. The disagreement relates to the notification under Regulation 98 of a First Instance Decision under Regulation 97. The notification was that Mr Rowlett was not entitled to the benefit of an immediate pension under Regulation 26 because his employment was terminated by mutual agreement and not by reason of redundancy; 

· the disagreement is that Mr Rowlett maintains that he was made redundant and May Gurney maintains that he was not. It was this disagreement which he referred to the Council and which it is bound to resolve under Regulation 100, even if it involves a question of employment law. The disagreement did not concern the manner in which May Gurney arrived at its decision. Mr Rowlett has no knowledge of how they went about this;
· if the Council were to review the decision, that process would involve a departure from the wording of Regulation 100.  The review is a process for which the Council is not equipped and which is likely to be more complex than the process of deciding the straightforward question of whether Mr Rowlett was made redundant. Even if May Gurney had approached the process impeccably, that would not alter the fact that Mr Rowlett disagrees with the decision. There would therefore still be a disagreement which the Council was obliged to decide under Regulation 100. 
· to direct the Council to look to see how the decision was made is to clothe the Council with the same jurisdiction and duties as an ombudsman, which it is not. Its duties are set out in Regulation 100. 

23. The Council says:
· the substance of Mr Rowlett’s complaint is that the Council’s representative failed to adjudicate on the reason for the termination of Mr Rowlett’s employment and that he failed to use his powers under the Regulations correctly; 

· the employer’s certificate under Regulation 26 of the Regulations was outside both the duties and powers of the Council under Regulation 97 of the Regulations. This gives the Scheme manager the power to make decisions in respect of the rights and liabilities under the Scheme and not in relation to employment law. Similarly, if Mr Rowlett had been suffering from ill-health, it would not be for the Council to determine whether he qualified for ill health early retirement but whether it had received the necessary certificate;
· Mr Rowlett’s employment was terminated by May Gurney. It was not a party to the Compromise Agreement nor to any discussions relating to the termination of Mr Rowlett’s employment by May Gurney. It cannot therefore comment on the wording of the Compromise Agreement, on its intentions or any inconsistencies in the wording. Nor can it reasonably comment on the circumstances surrounding the termination of Mr Rowlett’s employment;
· that said, it accepts that the Compromise Agreement was badly drafted but submits that its intention is clear. This was for Mr Rowlett to waive his rights to immediate payment of his pension under Regulation 26.  The payment made to Mr Rowlett includes £29,534.56 compensation for loss of office including £8,271.12 as statutory redundancy payment.  The remainder of the lump sum of approximately £21,000 is identical in value to the lump sum retirement grant. In Paragraph 8 of the Compromise Agreement, Mr Rowlett appears to sign away any rights he may have to immediate pension benefits; he received legal advice on the terms of the agreement and accepted a tax free lump sum payment similar to his retirement grant as consideration for not making any request for immediate payment of the grant; 
· I am therefore asked to consider the broader picture as to what was the intention of the parties at the time of the termination of Mr Rowlett’s contract. If the intention was for Mr Rowlett to be compensated for his pension not going into immediate payment, then he has suffered no injustice. In fact he has benefited for nearly three years from receiving a lump sum of £21,000 erroneously. If this is the case, the question as to whether it failed to exercise its powers to adjudicate correctly is irrelevant as Mr Rowlett’s complaint is contrary to the spirit of the agreement; 
· it cannot have been the purpose of the Compromise Agreement to pay a substantial amount of money in settlement of a claim and as consideration for the waiving of the right to further litigation unless the claimant can find another party to litigate against on the same point. In this case, as the Council and not May Gurney is the Scheme manager, and as the Council was not a party to the Compromise Agreement, Mr Rowlett is seeking a further “bite at the cherry”. It is a basic principle of law that a litigant should not be doubly compensated;
· in reality what Mr Rowlett seeks is not simply an admission that the Council failed to exercise its powers as Scheme manager correctly, but the outcome of that admission. If the Council were to re-examine its decision and conclude that it was within its power to determine whether Mr Rowlett was made redundant and the ensuing hearing concluded that he was, then Mr Rowlett would become entitled to his full pension, which is one of the issues that the Compromise Agreement has already settled and which Mr Rowlett cannot question further; 
· the appropriate mechanism for resolving a dispute about the provision of a certificate under Regulation 98 was the employment tribunal but by virtue of the agreement Mr Rowlett waived his right to access that mechanism;   

· all decisions and actions relating to Mr Rowlett’s pension were initially taken by May Gurney as his employer.  Any actions taken by the Council in its role as administrator were done further to correspondence with May Gurney. For instance, initially, May Gurney advised that Mr Rowlett had been made redundant and as a consequence he was paid the retirement grant;
· May Gurney should be made a party to the complaint as, if the complaint is upheld, liability regarding the payment of the pension would fall on May Gurney and it should therefore be afforded the opportunity to put its position to me.
Conclusions
24. I start by considering the parties’ submissions with regard to the position of May Gurney and whether or not it should be made a party to the complaint. Although Mr Rowlett has explained his reasons for not making May Gurney a party, I suspect that the principal reason is because of the terms of the Compromise Agreement which preclude him from instituting proceedings in an employment tribunal or “other court” which I take to include this office. That said, I agree with his argument that what he seeks is not a direction which directly affects May Gurney and on which it is, at least at this stage, entitled to be heard. 
25. Nevertheless, it is necessary for me to consider what rights Mr Rowlett agreed to waive under the terms of the Compromise Agreement. This is relevant to his claim to have suffered injustice (which includes financial loss) as a result of what he regards as maladministration by the Council. If his rights under Regulation 26 had been settled by the Compromise Agreement then, clearly, he could not be said to have suffered injustice as a result of the actions of the Council. 
26. There is some inconsistency in the wording in Clause 8.1 and 8.16 of the Compromise Agreement in relation to the claims that Mr Rowlett agreed were compromised. However, to my mind, both clauses effectively settle any pension rights or claims that Mr Rowlett might have arising out of or associated with the Local Government (Early Termination of Employment) (Discretionary Compensation) Regulations 2000. Such pension claims and rights could only arise as a result of the discretionary award of added years, for which Mr Rowlett might have been eligible. However, he waived his right to such eligibility and the associated benefits, under the terms of the Compromise Agreement. Mr Rowlett’s right to benefit (subject to the necessary certificate being provided by May Gurney) under Regulation 26 of the Regulations was a separate matter and was not compromised.  If the intention of the Compromise Agreement was to settle these claims and rights as well then I would expect this to have been clearly spelt out, particularly given the other detail in the Compromise Agreement and explicit reference to legislation. Equally, for the avoidance of all doubt, the Employer could have requested that the Council be joined as a party to the Compromise Agreement. 

27. I also bear in mind the doctrine of contra proferentum: that any ambiguity in the wording of a contractual provision is to be construed against the person drafting it. While Mr Rowlett may have had advice before signing the Compromise Agreement, and while some amendment may have been suggested by his adviser, I have no doubt that the Compromise Agreement, taken as a whole, was prepared by May Gurney and was in the form usually adopted by it in such circumstances. Mr Rowlett is therefore entitled to the benefit of any ambiguity.   
28. The Council agrees that the Compromise Agreement was badly drafted but suggests that its intentions were clear, as Mr Rowlett received a sum equivalent to the lump sum retirement grant. I can only interpret the Compromise Agreement on the basis of what it says and cannot infer into it what might or might not have been the intentions of the parties. In any case, I do not agree that its intentions are clear from the wording except to the extent of settling Mr Rowlett’s claims in relation to the 2000 Regulations. Nor is it relevant that Mr Rowlett may have had a lump sum paid to him in error of £21,000 for three years as this is, potentially, recoverable from him.
29. I also do not accept that the lump sum paid to Mr Rowlett under the Compromise Agreement, while seeming to include a sum equivalent to the amount of the lump sum retirement grant, can be said to have been paid in satisfaction of his rights under Regulation 26. These rights include the right, in appropriate circumstances, to the payment of an immediate pension as well as the payment of a grant. 
30. Mr Rowlett’s entitlement to benefits under Regulation 26 was dependant on May Gurney providing a certificate to the effect that he had been made redundant. Although Mr Rowlett considered that he had been made redundant within the terms of Regulation 26, May Gurney did not agree. Regulation 26 specifically provides that “redundancy” includes “retirement in the interests of efficiency..” which is a wider definition of redundancy than under the Employment Rights Act 1996 which is the definition which would have been applied by an employment tribunal. In the case of Corus and Regal Hotels Plc v Wilkinson (2004) UKEAT 10102 the Employment Appeal Tribunal, quoted from another case as follows:

“There may be a number of underlying causes leading to a true redundancy situation…. There may be a need for economies; a reorganisation in the interest of efficiency; a reduction in production requirements; unilateral changes in the employees' terms and conditions of employment. None of these factors are themselves determinative of the stage 2 question. The only question to be asked is: was there a diminution/cessation in the employer's requirement for employees to carry out work of a particular kind, or an expectation of such cessation/diminution in the future …?”

31. The provisions of Regulation 100 are detailed as to the steps to be taken by a member where he has a disagreement with his employer about a matter in relation to the Scheme and referred specifically to a disagreement relating to a decision under Regulation 97.  Mr Rowlett’s disagreement with May Gurney did relate to a decision under Regulation 97 and was, therefore, suitable for resolution by the Council under Regulation 100. Indeed, the Council itself told Mr Rowlett that this was the mechanism for resolution of his dispute in its letter to him of 23 November 2005.
32. While it might be the case that the questions which the Council is usually required to determine involve the calculation of pensionable pay and the like, this, of itself, was not a reason to refuse even to consider the disagreement referred by Mr Rowlett and for which Regulation 100 makes provision. 
33. It is not for me to substitute my own decision for that of the decision maker. I will only intervene where I consider that the decision maker has reached a decision that no reasonable decision maker, properly directing itself, could have reached or if it failed to ask itself the correct questions, misdirected itself in law or took into account irrelevant, irrational or improper factors. I appreciate the difficulty that Mr Rowlett’s application posed for the Council, involving, as it did, a disagreement as to the reason for the termination of his employment, which appeared, in part at least, to require consideration of employment law. However, Mr Rowlett’s entitlement was dependent on a certificate being provided by May Gurney, and I am not convinced that it would be right that no mechanism existed to enable a dispute about the provision of such a certificate to be resolved.

34. I do not agree with the Council that the mechanism for this was the employment tribunal as the Regulation 26 test is wider than the employment law question of redundancy which might be a matter for an employment tribunal. The Council was not entitled simply to refuse to consider the disagreement that Mr Rowlett had referred to it which, in effect, meant that it refused to consider his application altogether. In doing so I consider that the Council failed to direct itself properly and accordingly I uphold Mr Rowlett’s complaint. I make the appropriate direction below.
35. Mr Rowlett argues that Regulation 100 requires the Council not only to consider the disagreement between him and May Gurney but also to decide it. But there might be a number of perfectly valid reasons why the appointed person might refuse to decide a disagreement, for instance, if it was frivolous or vexatious. Additionally, where the disagreement is about a decision, it does not necessarily follow that the appointed person steps into the shoes of the decision maker. There could be a number of ways in which a disagreement may be considered without the appointed person having to decide the matter himself.  
36. In any event, in the first instance, it is not a case of the Council being required itself to decide whether Mr Rowlett was made redundant. Rather, it should look to see how May Gurney came to its decision, whether it had regard to the same factors as I have outlined in paragraph 33 above and whether it had regard to the specific provisions of Regulation 26. The wording of the Notification implies that May Gurney may not have been aware of the specific requirements of Regulation 26 insofar as they go beyond the pure question of redundancy. Mr Rowlett is concerned that such an exercise would be more complex for the Council than deciding whether or not he had been made redundant. This is not an argument that the Council has raised and I do not agree that it is necessarily correct or that it is sufficient to override the principles which I have outlined. 
37. I do not consider it appropriate to award Mr Rowlett compensation for financial loss or expense as he has not as yet suffered a financial loss as a result of the actions of the Council and as it is not my practice to award legal costs other than in exceptional circumstances.  It is the wording of the Compromise Agreement, which the Council was not party to, which has, to a large extent, been the cause of the difficulties which Mr Rowlett and the Council have faced. For that reason, I only propose to make a modest award of compensation against the Council for the disappointment suffered by Mr Rowlett as a result of this matter.   
Direction
38. I direct the Council, within 28 days of the date of this determination:

· to consider Mr Rowlett’s application under Regulation 100 of the Regulations, on the basis indicated in paragraph 36, and 

· to pay Mr Rowlett £100 in recognition of the distress and inconvenience caused.
CHARLIE GORDON

Deputy Pensions Ombudsman

8 December 2008
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