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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L C Pearce FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Teachers’ Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Teachers’ Pensions (the scheme administrator)


MATTERS FOR DETERMINATION

1. Mrs Pearce complains that her pension was improperly stopped and she was sent demands for a refund of overpayment.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT LEGISLATION

3. When Mrs Pearce retired the applicable regulations were the Teachers’ Superannuation (Consolidation) Regulations 1988 and it was under these that her entitlement arose.  They were replaced by the Teachers’ Pensions Regulations 1997 (“the 1997 Regulations”) and these were applicable to Mrs Pearce at the time of the events to which this complaint relates.  Regulation E13 of the 1997 Regulations says (as relevant):
“(1)
This regulation applies where a person who became entitled to payment of a teacher's pension by virtue of regulation E4(4) ceases to be incapacitated.

 (2)
On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.”
4. Schedule 1 to the 1997 Regulations contains the following definitions:
“A person is incapacitated -

(a)
in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

…”

“Employment is “full time” if the contract so describes it (whether expressly or otherwise) and entitles the employee to remuneration at an annual, termly or monthly rate.”

“Employment is “part time” if the contract requires the employer to work for less than the whole of the working week.”

5. The Education (Health Standards) (England) Regulations 2003 (“the 2003 Health Standards Regulations”) contain restrictions on who may be employed as a teacher (amongst other occupations).  Regulation 6 says: 

“(1)  A relevant activity may only be carried out by a person if, having regard to any duty of his employer under Part II of the Disability Discrimination Act 1995, he has the health and physical capacity to carry out that activity.
(2)  Subject to paragraph (3), a person who is in receipt of a retirement pension by virtue of regulation E4(4) of the Teachers' Pensions Regulations 1997 (ill health retirement) is not to be regarded as having the health or physical capacity for teaching.
(3)  Nothing in paragraph (2) shall prevent a person being appointed on a part-time basis to carry out a relevant activity if his entitlement to receive such pension took effect before 1st April 1997.”
6. In Regulation 3 of the 2003 Health Standards Regulations “part-time” is defined as meaning “not more than two and a half normal working days, or an equivalent period, in any working week”.

7. Teachers’ Pensions says that teachers who had retired in ill-health before the 1997 Regulations came into force were customarily regarded as possibly not incapacitated if they worked in the relevant capacity for more than 2.5 days a week.  This, it says, is the reason for regulation 6(2) of the 2003 Health Standards Regulations.
MATERIAL FACTS
8. Mrs Pearce retired on ill health grounds with effect from 1 November 1995.  Prior to her retirement, she worked in a pre-school assessment unit.  She signed an ill health early retirement application form on 27 January 1996 containing the following statement:

“Subsequent full time teaching employment will result in the cessation of your pension.  If you are fit to resume teaching, payment of pension will not re-commence until you again become incapacitated or you reach 60.  Other teaching employment may result in the reduction and/or suspension of your pension.”

The form contained a question:

“Will you be employed in a teaching capacity after your retirement date?”

Mrs Pearce answered “no” to this question because, she says, she did not then think that she would do so.

The form contained a note:

“Before you consider becoming re-employed you are advised to obtain leaflet 192 and leaflet 198 from us.”

The form also contained the following declarations:

“I will inform Pensioner Services Section of the Teachers’ Pensions Agency if I begin employment in education at any time during my retirement.”

and

“I understand that, in the event of change in pension entitlement or my death, any resultant over-issue of retirement benefits will have to be refunded.”
9. On 22 July 1996 the Teachers’ Pensions Agency, which was then the scheme administrator, sent Mrs Pearce a letter containing the following statement:

“It is important to remember that under the Teachers’ Superannuation Regulations, the payment of these benefits may cease if the Secretary of State becomes satisfied that you are capable of teaching.”

Teachers’ Pensions says that the Agency enclosed a leaflet with the letter, containing the following information:
“Re-employment following the award of infirmity benefits

What must I do if I wish to take up re-employment?

Infirmity benefits are awarded on the basis that you are medically unfit to teach.  In some circumstances, it will be totally inappropriate to consider a return to teaching.  There may be instances where a case for returning to teaching can be made for therapeutic reasons; this would be where medical opinion agrees that it would be beneficial.  In any case, if you do resume teaching in any capacity it will be necessary for your employer to be satisfied of your medical fitness to teach.

What happens if I return to full-time teaching?

If you return to full-time teaching, your pension will be stopped.  The pension would only be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach.  Alternatively, your pension would be put back into payment if you reached 60 and were no longer in pensionable employment.  When pension payments resumed, your retirement benefits would be re-calculated to include any extra reckonable service, the revised enhancement and new salary rates.  If this resulted in an increased pension and lump sum, you would receive the balance of the lump sum and the new pension would be put into payment.
What happens if I return to part time teaching?

If you return to part-time teaching after a reasonable period of time, we will make enquiries of your employer to establish if, on appointment, you satisfied the requirements of the Education (Teachers) Regulations 1993, as amended, as to your health and physical capacity to teach.  If your employer is satisfied that you have become fit enough to resume teaching, your pension will stop.  Payment of your pension would not be resumed before you reached 60 unless subsequent medical evidence showed that you had again become unfit to teach.

What happens if I take up employment outside teaching?
Re-employment outside the teaching profession will not in any way affect payment of your pension.”

Mrs Pearce says no such leaflet was enclosed with the letter.  The letter refers only to “the enclosed leaflet about National Insurance Modification.”
10. From 1995 to 1997 Mrs Pearce did not work in teaching.  From  January 1998 to 2007 Mrs Pearce worked part time in a school for children with severe learning disabilities, apart from a period between 1 November 2004 and 21 December 2004, when she worked full time. 
11. Mrs Pearce says that each time she was offered work at the school she telephoned Teachers’ Pensions and asked if she could do so without her pension being affected.  Mrs Pearce says that she was always told that there was no problem, and in particular, she was told that she could work full time without her pension being affected, providing that her earnings did not exceed the salary of reference and she was doing different work to the pre-school job she did before retirement.  As Mrs Pearce’s earnings never exceeded the salary of reference and she was doing totally different work, she says she was satisfied that she could continue to work as a teacher.  Teachers’ Pensions has no record of giving any of this advice to Mrs Pearce.  Mrs Pearce says that when she worked full time in November and December 2004, Mrs D, a personnel officer from Powys Council (Powys) which was the education authority, warned her that working full time could affect her pension.  However, Mrs D took no further action after Mrs Pearce told her that Teachers’ Pensions had confirmed that all was in order.
12. In December 2005 Powys included details of Mrs Pearce’s employment in November and December 2004 on a list of full time teachers which was required by Teachers’ Pensions, but Teachers’ Pensions took no action concerning Mrs Pearce.
13. Mrs Pearce was offered another period of full time teaching, for maternity cover in the same school.  The full time contract was scheduled to run from 22 April 2007 until 5 November 2007.  Mrs Pearce says that she was offered the post at only a few days’ notice (the intended occupant of the post having withdrawn at the last minute) and did not have an opportunity to check with Teachers’ Pensions beforehand.  She told Mrs D at Powys that she would not sign the full time contract until she had received written confirmation from Teachers’ Pensions that her pension would not be affected by working full time.  Mrs Pearce says that on 27 April 2007 Mrs D telephoned the school and said that if Mrs Pearce worked full time, her pension would be stopped.
14. Mrs Pearce telephoned Teachers’ Pensions on 27 April 2007 and spoke to Mr S.  There are differing accounts of the conversation, which was not recorded.  Mrs Pearce says that Mr S told her that as long as she did not exceed an annual earnings figure of £21,869.92, her pension would not be affected and that he was making a note of their conversation.  Teachers’ Pensions says that Mr S understood Mrs Pearce to be enquiring about the salary of reference for part time work.  Mr S subsequently made a file note of his conversation with Mrs Pearce which stated:
“POSSIBLE COMPLAINT CASE

This tchr telephoned me last week re ill health re-employment.  I accidentally advised this tchr that any earnings limit would be S.O.R [salary of reference] minus current gross pension.  Actual limit is no more than half of a timetable in a week which was correctly given to tchr’s employer in a subsequent call.  We have suspended pension as Powys have notified us of FT employment.  Tchr called very tearful and asked me not to suspend.  I advised I couldn’t make this decision but will confirm that I did give incorrect/inaccurate information accidentally!  I asked tchr to write in to customer services and tchr had AS’s name already….Tchr mentioned throughout today’s call to me, that she has been advised in past few years that an earnings limit is a monetary amount and not a time amount.  Even though I personally didn’t give correct info in our original call it seems no-one else has given the 2.5 time limit in the past either, however KA did confirm this to employer some 45 minutes later.  I have emailed A pre-advising him about this and obviously ended second call with tchr profusely apologising for any inconvenience I personally have caused.”

15. On the same day Mrs Pearce emailed Teachers’ Pensions, requesting written confirmation that working full time would not affect her pension.  Teachers’ Pensions replied on 1 May 2007, stating that her pension had been stopped due to her working full time.  Mrs Pearce then told the head teacher that she would not sign the full time contract and she went back to working part time until September 2007.  Teachers’ Pensions contacted Mrs D at Powys and she subsequently provided Mrs Pearce’s service record, including the period of full time work in 2004.
16. In a letter dated to the Department for Children, Schools and Families (DCSF) dated 7 July 2007, Mrs Pearce confirmed that when she retired on ill health grounds, she had been provided with “terms and conditions” which said that she could not work in teaching for more than 2½ days a week.  However, Mrs Pearce said in her letter that she telephoned Teachers’ Pensions and was told this restriction did not apply to supply teaching contracts, the criteria being that the work done had to be very different to that undertaken before retirement and within the “salary of reference.”  Mrs Pearce said that she was assured that as working in a special needs school was very different to working in a pre-school assessment unit, all she needed to concern herself with was the salary of reference.
17. On 16 July 2007 Teachers’ Pensions wrote to Mrs Pearce, stating that her pension should have ceased when she commenced full time work on 1 November 2004.  Teachers’ Pensions asked Mrs Pearce to repay £19,193.97, being the pension paid to her from 1 November 2004 to 1 May 2007.
18. The head teacher and bursar of the school where Mrs Pearce worked say they were present at various times when she telephoned Teachers’ Pensions to check that her pension would not be affected, before taking up offers of work from them.
19. Teachers’ Pensions wrote to Mrs Pearce on 5 September 2007, stating that it was unfortunate that it did not contact Powys after receiving the list of full time teachers in December 2005, although she should have notified Teachers’ Pensions herself.
SUBMISSIONS
20. Mrs Pearce says:

· She always called Teachers’ Pensions before undertaking teaching work and checked that doing so would not affect her pension.  She was always careful not to exceed the salary of reference.  There was no requirement for her to notify Teachers’ Pensions in writing, and bearing in mind that she was regularly offered work a few days before it was due to start, the only practical way of obtaining advice from Teachers’ Pensions was by telephone.
· If Teachers’ Pensions had acted on the advice sent by her former employer in December 2005, the amount of the overpayment would have been much less.

· She suffers from degenerative chronic arthritis and therefore qualifies for an ill health pension.
· She cannot be expected to understand the technicalities of the Teachers’ Pensions Regulations.  Her understanding is that they are always changing.  She relied on Teachers’ Pensions to give her the correct advice and they did not do so.

· Her pension should be reinstated and the overpayment waived.

· Before her pension was stopped, she looked at the Teachers’ Pensions website and found it misleading and confusing.  After her pension was stopped, she found it contained inaccurate information.  
· She requests that I hold an oral hearing, principally so that Mr S (Teachers’ Pensions’ call centre agent) can be questioned.
21. Teachers’ Pensions says:

· During the period that Mrs Pearce says she telephoned Teachers’ Pensions for advice, it did not routinely record telephone conversations or keep notes of them, where the call was a routine enquiry to its call centre.  However, “significant” conversations were logged, and there are no records of any the earlier calls to which Mrs Pearce refers, which would have been regarded as significant conversations.  Mrs Pearce would have been asked to confirm the position in writing, but she never did so.  It is inconceivable that Mrs Pearce made a number of telephone calls over a long period of time, none of which were logged.  Its call centre agents are issued with reference notes which state:
“A teacher granted ill health retirement before 1 April 1997 was allowed to return to employment on a no more than 50% per week basis.  Any work taken on over this threshold would result in the pension being stopped.”

· It has always reserved the right to stop the payment of an ill health pension if it receives medical advice that the pension should be stopped, regardless of the number of hours per week that the pensioner is working.
· Its practice has always been to review any case where a pre 1997 ill health pensioner works for more than 2½ days per week, and this is what Mr S referred to in the note of his telephone conversation with Mrs Pearce.  The review would include consideration of the nature and type of employment undertaken, regardless of the hours involved.
· Prior to 1 April 2006, a pension would usually not have been stopped if a pensioner was working for less than 2½ days a week.  After that date, any pensioner working more than 50% of the working week in a new post would automatically have their pension stopped.  This is because the pensioner would be regarded as fit to teach by virtue of the 2003 Health Standards Regulations, the effective date of which, for this purpose, is 1 April 2006.
· Before 1 April 2006 any pre 1997 ill health pensioner working more than 2½ days a week would have been referred to the Scheme’s medical adviser before any decision was made.

· A pre 1997 pensioner who returned to pensionable employment on a full time basis is automatically regarded as having the capacity to serve efficiently as a teacher under the 1988 Regulations or having ceased to be incapacitated under the 1997 Regulations.  The pension would automatically be stopped.
· Mrs Pearce was made aware from the beginning that working full time would result in her pension being stopped.  The leaflet about re-employment must have been enclosed with its letter dated 22 July 1996, as sending the leaflet was one of the tasks on an internal checklist, which was initialled by a staff member on 17 July 1996.
· It was Mrs Pearce’s responsibility to advise Teachers’ Pensions if she worked full time.  Inclusion of her name on a return of full time teachers did not relieve her of that obligation.  The return is not used for this purpose as it contains insufficient information.  Telephoning was insufficient – Mrs Pearce would have always been asked to write in and had she followed that advice, this situation would never have arisen.  The Teachers’ Pensions Regulations required a teacher to notify Teachers’ Pensions if they returned to employment.
· Mrs Pearce appears to have misunderstood the situation and thought that as long as she did not earn more than the salary of reference, her pension would not be affected.
· Mrs Pearce cannot be said to have incurred a financial loss, as the repayment requested is money that she was not entitled to in the first place.

· The information on the Teachers’ Pensions website about re-employment after retirement is correct.
· Decisions on ill-health retirement and re-employment are made by the Secretary of State for Children, Families and Schools.  In stopping the pension because Mrs Pearce had worked, Teachers’ Pensions was following DCSF’s instructions.

· Teachers’ Pensions draws my attention to the decision of the Deputy Pensions Ombudsman in a previous case involving a pre 1997 ill health retiree.  Teachers’ Pensions points to a conclusion that the position under the 1988 regulations and the 1997 regulations was effectively the same. 

MRS PEARCE’S REQUEST FOR AN ORAL HEARING
22. I will usually only hold an oral hearing in the following circumstances:

· Where there are differing accounts of a particular material event and the credibility of the witnesses needs to be tested.

· Where the honesty or integrity of a party has been questioned and the party concerned has requested a hearing.

· Where there are disputed material and primary facts which cannot properly be determined from the papers alone.

23. Mrs Pearce and Teachers’ Pensions disagrees about the content of her telephone conversations with Teachers’ Pensions’ call centre agents.  But for reasons that are explained below the success or failure of Mrs Pearce’s complaint does not hinge on those conversations.  I see no need for a hearing, therefore.
CONCLUSIONS

24. It is not necessary for me to consider what the Teachers’ Pensions website says.  The website’s contents played no direct part in the events which are the subject matter of Mrs Pearce’s complaint and Mrs Pearce has not said that her return to teaching was influenced by the contents of the website.
25. There is not, and never has been, any reference in the 1988 or 1997 Regulations to the number of hours a teacher with an incapacity pension derived from the 1988 Regulations may work as a teacher.  There is only a provision that the pension stops if the person is no longer incapacitated (ie no longer unfit by reason of illness or injury to serve as a teacher).  The decision as to whether or not a pensioner has ceased to become incapacitated falls to the Secretary of State (whose function in this regard is discharged by Teachers’ Pensions).  Teachers’ Pensions has said (at a late stage) that it was administering the relevant regulations in accordance with DCSF’s instructions.  I have not taken that to mean that Teachers’ Pensions wants to argue that it therefore cannot have acted with maladministration.  Teachers’ Pensions has responded to the complaint throughout.  I understand that DCSF is aware of the complaint and I do not consider anything would be achieved by joining DCSF as a party in the circumstances.
26. As a matter of custom and practice people receiving an ill-health pension and working as teachers fewer than 2.5 days a week were not regarded as no longer incapacitated.  Similarly, it was (and still is) taken that anyone working full time as a teacher could not still be incapacitated.  If they were working full time it is assumed to follow that they are fit to work as a teacher.  This assumption was formalised in the 1997 regulations – but only for those whose ill-health pensions arose under the 1997 regulations. Presumably the reason for the change was that there was a recognised difference between practice and the regulations before 1997.  Plainly the 1997 regulations are different. If they had meant the same as the 1988 regulations, there would have been no need for that.
27. (I pause to note that there is an element of circular reasoning in Teachers’ Pensions invoking the 2003 Health Standards Regulations’ reference to the 2.5 day limit.  Those regulations say that a person receiving an ill-health pension cannot be regarded as fit to teach, but can if working under 2.5 days. The same regulation cannot be used to justify a decision that a person working more than 2.5 days should not receive an ill health pension.)
28. Because Mrs Pearce was told that having worked full time was the direct cause of her pension being stopped, she would say that if she had not been misinformed she would not have worked full time. However, as I have said, it was only the indirect cause.  The real test was whether Mrs Pearce was still unfit to serve as a teacher.

29. I do not think it is inevitable that Mrs Pearce must be fit to serve as a teacher just because she has worked full time as a teacher.  That she has done so is certainly strong evidence that she may be fit to serve, but it is not totally conclusive.
30. One reason for reaching this conclusion is the specific use of the words “serve as” a teacher in the incapacity definition.  To serve as a teacher is not the same as to do some teaching for pay.  That was correctly recognised in the rule of thumb that allowed up to 2.5 days of teaching without that being evidence that the person could serve as a teacher.
31. The full time criterion is arbitrary.  It means that a person who taught full time for five consecutive days and stopped would automatically be regarded as fit to serve as a teacher, whereas a person who worked four consecutive days for a week and stopped, or for two days a week for three weeks usually would not.  There may be no difference whatsoever in their health.  Each may be fit or unfit to serve as a teacher.
32. In addition, the kind of work that Mrs Pearce was doing may be relevant.  Some teaching roles are presumably less stressful or physically demanding than others.  When deciding originally whether Mrs Pearce was unfit to serve as a teacher, no doubt the decision was based on a wide range of normal teaching duties.  The test of incapacity does not take into account the actual job being undertaken.  And the test was not whether Mrs Pearce was so unfit that she could not serve in any conceivable teaching post, however light and unstressful the duties.  When the test is reversed the consideration should be the same.  It should take into account the range of normal teaching duties.  If Mrs Pearce has worked in a role that, exceptionally, is outside the normal range then doing so does not automatically mean she is fit to serve as a teacher.
33. Whilst the appointment of a teacher and his or her health and physical capacity for teaching is a matter for the employer (now under the 2003 Health Standard Regulations) whether a person has ceased to be incapacitated (ie is no longer unfit by reason of illness or injury to serve as a teacher) is a matter for Teachers’ Pensions/DCSF under the 1997 Regulations.  For pre 1997 ill health retirees the issue is one of fact and it is not sufficient for Teachers’ Pensions simply to say that if such a person has been employed full time as a teacher then he or she can be deemed fit to serve as such.  On the contrary it is necessary for Teachers’ Pensions to reach a proper decision as to that person’s fitness to serve or otherwise.  That the person concerned may have put themselves forward for such employment and indeed carried out such work ostensibly successfully will be strong evidence, it may well be so strong as to justify a general working assumption that the person is “fit to serve” but it will not be conclusive in all cases.  
34. It may be that an employer will undertake full health checks to ensure that the person concerned is capable of working as a teacher in the broadest sense.  If they do, it may be appropriate for Teachers’ Pensions to accept the fact that they have done so as compelling evidence of the person’s fitness.  But an employer taking on a teacher in a short term temporary capacity with a specific set of duties in mind may be less thorough.  Mrs Pearce has told my office that there were no health checks undertaken at the time she returned to work – and that the head teacher was aware of her limitations.
35. There is the remote possibility that Mrs Pearce is teaching, or serving as a teacher, when unfit to do so.  Of course under the 2003 Health Standards Regulations she should not be doing so.  But the simple fact that she was teaching does not mean that she was fit to serve as a teacher.

36. The circumstances I have referred to above would be exceptional.  The point is that applying a hard and fast rule that any person doing full time teaching, whatever its duration and whatever the work, must automatically at that time be fit to serve as a teacher is not consistent with the regulations.  I have no criticism of Teachers’ Pensions (or its predecessors) for using the full time test and for presenting it as being determinative.  In almost all cases it would be and it may be a practical approach to present it as such.  But I think in day to day application of the regulations Teachers’ Pensions (perhaps guided by DCSF) may have lost track of the fact that the criteria for pre 97 retirements are not the same as post 97 retirements. In Mrs Pearce’s case, where Teachers’ Pensions or DCSF seek to stop her pension both retroactively and in disputed circumstances, there is every reason to make sure that not having regard to the strict requirements of the regulations causes no injustice.
37. In the previous case referred to, the Deputy Pensions Ombudsman found that the two sets of regulations were effectively the same in that they provide for the pension to cease when the qualifying criteria were no longer fulfilled.  He went on to say that the complainant in that case no longer fulfilled the criteria as a result of having returned to work. He said that it was not an unreasonable assumption that if the complainant was fit to work, he was not unfit to serve.

38. Previous decisions do not of course form binding precedent - and the decision referred to was made in the circumstances of the case, which I do not intend to revisit.  That said, the decision is not inconsistent with what I have said.  It is a not unreasonable working assumption that working full time indicates that the Teacher is no longer incapacitated and it may well be borne out if and when further examination is necessary.  But it cannot be a fixed rule.

39. If, from the start, Mrs Pearce had been told unambiguously that her pension could cease at any time that it became clear that she was no longer unfit to serve as a teacher (regardless of whether she was in fact doing so) things would probably have happened very differently.  She was in fact told more or less that in the 22 July 1996 letter from the Teachers’ Pensions Agency, but the preceding application form dealt solely with actually returning to teaching (mentioning the full time criterion).  The leaflet that was purportedly enclosed similarly concentrated on a return to teaching, and in fact said that re-employment elsewhere would be irrelevant.  (Mrs Pearce says she did not receive the leaflet, but it is indicative of the way that the matter was approached).  In the documents Mrs Pearce received and in the general approach taken by the Teachers’ Pensions Agency and Teachers’ Pensions, the emphasis was on the question of actually working as a teacher rather than having capacity to serve as one.
40. It is not possible now to say what would have happened.  She might never have done any teaching at all.  If she was keen to return to work she might have provided medical evidence of her capacity and the work she proposed to do and have asked whether she should still be regarded as unfit to serve as a teacher.  Given these uncertainties, which were created by Teachers’ Pensions’ decision to use a particular practical approach not precisely reflecting the regulations, I consider that Teachers’ Pensions’ continued hard line when they discovered that Mrs Pearce had worked full time for a relatively short period several years beforehand was maladministration.  What Teachers’ Pensions should have done at that time was to consider all of the evidence and decide whether when she worked full time, she was no longer unfit to serve as a teacher (as distinct from being fit to teach).
41. There was further maladministration in that by December 2005 Teachers’ Pensions knew of Mrs Pearce’s 2004 full time employment.  I am not persuaded by Teachers’ Pensions’ argument that inclusion of Mrs Pearce’s details in a return of full time teachers was insufficient notification that she had been so employed.  Teachers’ Pensions required the return and took no action following Mrs Pearce’s inclusion on it.  Teachers’ Pensions says that the list contained insufficient information and was intended for other purposes, but it put Teachers’ Pensions on notice that Mrs Pearce was working full time.  Teachers’ Pensions did accept that it was unfortunate that it had not acted on the matter when it received the list.
42. Teachers’ Pensions says that the primary responsibility was for Mrs Pearce to tell it if she had stared teaching again, and that was clear from the undertaking that she signed.  The regulations do not place the burden on Mrs Pearce, though it was obviously reasonable to ask her to inform Teachers’’ Pensions of relevant facts.  She would say that she tried to do that.  But even if she did not, Teachers’ Pensions had the information.  It seems an odd argument that Mrs Pearce is supposed to remember what she was told in 1996, but that Teachers’ Pensions can ignore information they have from the day they get it.  Given that the regulations do not place any special responsibilities on Mrs Pearce I do not think Teachers’ Pensions can take a one sided view of where the responsibility lies.

43. Had Teachers’ Pensions taken account of the information it had, it should then have considered properly whether Mrs Pearce’s full time work was conclusive evidence that she was no longer unfit to serve.  If Teachers’ Pensions had decided that she was no longer unfit (a) Mrs Pearce’s pension would have been stopped much earlier with a much smaller demand for repayment and (b) she would have had the opportunity to reapply if she considered that at any time after then she was in fact unfit to serve.  If Teachers’ Pensions had decided that Mrs Pearce was still unfit, her pension would have continued.
44. The position is further complicated by a near repeat of events in April 2007.  The evidence is that Mrs Pearce was capable of working full time then – and so it is possible that she was fit to serve as a teacher from then, even if she had not been fit in November 2004 or some point after.
45. For the above reasons I uphold the complaint against Teachers’ Pensions.  The directions that follow are unfortunately but necessarily complex to deal with the possibility that Mrs Pearce might have reapplied for her pension, but has not been able to do so.
46. I have not decided, because it may be unnecessary, whether Mrs Pearce has a legitimate defence against the recovery of past overpayments.  There may be available defences (for example on the basis that the money has been spent irrecoverably on a reasonable reliance that she was entitled to it) since I consider that most, if not all, of those overpayments result from Teachers’ Pensions not identifying clearly what the real criteria were and not responding to notification that Mrs Pearce had returned to work full time.  I may deal with this question at a later stage as a separate complaint if it becomes necessary to do so.

47. My directions below are for Teachers’ Pensions to take particular steps on behalf of the Secretary of State.  In view of the late submission to the effect that the decision on recommencement of employment is not delegated in practice (even though that does not seem consistent with the practical decision to stop the pension in the first place) it may be that the directions should be carried out by DCSF.  I do not envisage any practical difficulty since DCSF has been aware of the complaint and, presumably, the potential directions for some time.  It has not raised any objections directly and representations on the practicability of the directions have been made by Teachers’ Pensions (and are taken account of below).
DIRECTIONS
48. Teachers’ Pensions shall as soon as is practicable decide, taking into account all relevant factors as explained above, whether Mrs Pearce was fit to serve as a teacher in November and December 2004.  These decisions (and those set out below), being necessary to redress the maladministration I have found, shall be made as if under the regulations in force at the time.
49. If Teachers’ Pensions decides that she was fit to serve in 2004 then it shall consider, taking account of such further evidence as Teachers’ Pensions may require or Mrs Pearce may provide, whether a new ill-health application would have succeeded at any time between when Teachers’ Pensions consider Mrs Pearce became fit to serve as a teacher and April 2007.

50. If Teachers’ Pensions decides that Mrs Pearce became at any time unfit to serve after November 2004 Teachers’ Pensions shall then consider, based on all relevant evidence, whether she was fit to do so in April 2007.
51. If Teachers’ Pensions decides that Mrs Pearce was fit to serve in April 2007, then if Mrs Pearce asks them to, and based on such further evidence as Teachers’ Pensions may require or Mrs Pearce may provide, Teachers’ Pensions shall decide whether a new application would have succeeded and from what date.

52. Teachers’ Pensions is to calculate such pensions (and cash sums), if any, that would have been due from time to time based on the conclusions reached under the preceding directions.  To the extent that there are any past payments due in consequence they are to be offset from the pension presently regarded as overpaid.  To the extent that a future pension is payable, it may be used as a way of recovering any residual overpayments, subject to any defence that Mrs Pearce may have against recovery.

53. If no future benefits result from the conclusions drawn under the preceding directions, then any overpayments are to be collected subject to any defence that Mrs Pearce may have - and even then by instalments over not less than 30 months, being the period over which they arose.
TONY KING

Pensions Ombudsman

20 March 2009
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