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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L E Preston

	Scheme
	:
	Principal Civil Service Pension Scheme (the Scheme)

	Respondent
	:
	Department for Work and Pensions (DWP) 


MATTERS FOR DETERMINATION

1. Mrs Preston says that she relied on incorrect figures provided by the DWP when making a decision to accept voluntary redundancy from the Learning and Skills Council (LSC).
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mrs Preston was born on 24 September 1948. She commenced employment as a Senior Auditor with LSC, and joined the Scheme, with effect from 26 March 2001. 

4. In early 2006, LSC sought volunteers for early retirement and obtained pension and redundancy estimates from the DWP for all potentially eligible staff. The following figures, based on a provisional leaving date of 7 April 2006, were passed to Mrs Preston by LSC on 8 February 2006:
Annual Compensation Payment (ACP) to age 60


£2,710.89 p.a.

Annual Compensation Payment from age 60



£2,959.04 p.a.
Compensation lump sum payment




£20,765.22

5. Mrs Preston says that she had not considered severance and had hoped to continue working, but the figures that she was given were better than she had expected and as a consequence reconsidered her position. However, before doing so she queried the figures with the DWP, initially by phone on 8 March 2006 and again by e-mail on 9 March. She received an e-mail from the DWP on 16 March confirming that the figures she had been given were correct
6. Mrs Preston applied for Compulsory Early Retirement (CER) in April 2006 and her application was provisionally accepted by LSC on 24 May 2006. It was only provisionally accepted because there were more applicants than necessary and LSC needed to implement a selection process.

7. Mrs Preston lodged an appeal against this provisional acceptance on 26 May and provided the following additional information which she considered supported her application:

· She lived 12 miles from Peterborough with a thirty minute journey to her office. Her office was being moved to Luton, 77 miles away with a journey time of 2 hours and 15 minutes on a good day, giving a working day of 13 hours.
· Most of her clients were based in South Norfolk, Suffolk, Essex and Hertfordshire which required round trips of three hours. With audits taking between 1 and 5 days, this would result in her needing to stay away overnight which would have an adverse effect on her home life.
· She had to take a share in the care of her elderly mother-in-law whose health had deteriorated significantly over the preceding 12 months and it would be difficult for her to extend her working day or stay away from home.
· She said that flexible working, either from home or ‘hot-desking’ at the Peterborough office,  was inappropriate because of inadequate computer links at home, or competition for limited office space at Peterborough. In addition, files and documentation would be held at Luton.

· She considered that LSC was making it unreasonable and impossible for her to continue in her role and as far as she was aware there were no other suitable roles for her.

8. Mrs Preston’s application was approved on 19 July 2006 and she completed the formal application form on 20 July. Her leaving date was set for 30 November 2006. Mrs Preston says she did not ask for revised pension and redundancy figures based on her actual leaving date at this point because she viewed the estimate that had been given to her in February as a minimum value.

9. Mrs Preston finally requested revised figures on 30 August. These were passed to her on 7 September 2006 without comment.  They were (with the February figures in brackets for comparison):
	Annual Compensation Payment (ACP) to age 60
	£2,710.89 p.a.
	(£2,710.89 p.a.)

	Annual Compensation Payment from age 60
	£655.61 p.a.
	(£2,959.04 p.a.)

	Compensation lump sum payment
	£10,758.80
	(£20,765.22)


10. Immediately on receipt of these revised, lower, figures on 13 September, Mrs Preston contacted the DWP to query them.
11. The DWP wrote a letter of apology to Mrs Preston on 19 September 2006 acknowledging their error and explaining that as administrators they had a duty to ensure that the correct benefits were paid and that the receipt of incorrect figures did not entitle her to monetary compensation.
12. Mrs Preston did not withdraw her application for CER and left on 30 November 2006.
SUBMISSIONS

13. Mrs Preston submits that:

· The decision to opt for severance was based completely on the incorrect pension statement. Until she received the incorrect estimate, severance had not been an option, despite the proposed relocation to Luton and her family issues. Had she been given the correct figures when she originally challenged DWP she would not have applied for severance. Had she been told of the error when it was discovered in July 2006 she could easily have withdrawn her application at that stage.
· There was to be a reduction of four auditors in her region including one at her grade. Her application for severance was accepted due to her circumstances, although a colleague who had also applied chose not to appeal when her own application was rejected.
· There were two reasons why, having received details of her correct entitlement, she could not withdraw her application and remain in her job. Firstly she had given a commitment to her family regarding the care of her mother-in-law and second because her colleague at the same grade had withdrawn her application. If she had withdrawn her own application this would have then led to colleagues in her team having to go through a selection process which, having already received letters confirming their continued employment, which would have caused considerable upset.
· It was not practical or possible for her to try and remain in her job. Severance was her ‘one and only choice’ based on the original estimate, and all her decisions were based on that. 
· She rejected flexible working options saying that ‘hot-desking’ at the Peterborough office would prove problematic due to the competition for the available desks, whilst working from home was unfeasible because of shortcomings with the computer systems. In addition the files and documentation that she needed would be held at the Luton office.

· The original incorrect estimate gave her an affordable opportunity to give up full time work to help care for her mother-in-law and avoid relocation of her job to Luton.
· Although she thought that the original estimate was generous, she had made every effort to confirm the figures with the DWP.
· Following receipt of the correct figures in September 2006, she spoke to her Line Manager about the possibility of staying with her employer. She says that he told her that it was too late to change her mind as no one else wanted to take severance, and that other employees had by then received letters confirming their continued employment. Her Line Manager spoke to HR on her behalf, but they confirmed his view.
· If the correct estimate had been provided to her in the first place, she would have had no option but to continue working and put up with the commuting to Luton and would not have been able to put herself forward for additional responsibility for her mother-in-law.
· She had obtained work for two evenings a week as a tutor at Peterborough College of Adult Education since September 2007 and a temporary contract for four days a week starting on 2 January 2008 as an auditor for Peterborough Council.
· The proposed relocation to Luton had not taken place.
· Care for her mother-in-law was now in the hands of strangers.

14. The Cabinet Office, on behalf of the DWP submit that:

· The emphasis that Mrs Preston has placed on her caring responsibilities has changed from the time of her original application to date, such that her most recent position is that it would be ‘a bonus’ to be able to provide care for her mother-in-law.
· An Appeal Board considered both Mrs Preston’s and a colleague’s applications and subsequently accepted that Mrs Preston had more compelling reasons for wanting to leave and rejected her colleague’s application. Her colleague did not therefore withdraw her application as Mrs Preston has stated.
· LSC had more volunteers for early retirement than they needed and the colleague considered alongside Mrs Preston was very keen to leave. Had Mrs Preston made proper enquiries about withdrawing her application, LSC would have had little difficulty in finding another volunteer.
· They do not agree that Mrs Preston had suffered financial loss as a result of the error in her figures. She cannot lose benefits to which she has no entitlement. Since she knew her correct entitlement before she left employment, and would have realised at that point that she would need to continue working, it would have been reasonable to expect that she would have made more probing enquiries into the possibilities of withdrawing her application rather than just an informal talk with her line manager.
· Mrs Preston suffered a loss of expectation. The DWP offered her £250 compensation and LSC made an additional offer in respect of the distress and inconvenience she has suffered.

CONCLUSIONS

15. DWP’s failure to provide accurate information constitutes maladministration.
16. The provision of incorrect information does not of itself create an entitlement to be treated as though that information were correct. Mrs Preston is in receipt of the payments to which she is entitled under the regulations governing the Scheme.

17. If Mrs Preston acted in reliance of the incorrect figures, she would be entitled to be put, as nearly as possible, in the position she would have been in if she had received correct information.  Mrs Preston says she would not have taken redundancy.

18. Mrs Preston had an opportunity to reverse any adverse consequences in September 2006 when she was advised of her correct entitlement under the Scheme. Mrs Preston did make an informal approach to her line manager to see if it would be possible to change her decision about leaving, but gave him no reason for her enquiry. She did not however pursue her enquiries formally through HR/Personnel Department.

19. There were clearly a number of other factors besides financial ones that Mrs Preston considered when opting for voluntary redundancy.  I cannot say that she relied solely on the incorrect pension and redundancy statement when taking the decision to retire. Mrs Preston has told me that had she received the correct figures at the outset she would not have applied for voluntary redundancy. However, when she was advised of the correct figures she did not make strenuous efforts to retain her job.
20. In addition, Mrs Preston had justifiable concerns about her work/life balance following the proposed relocation of her office and has provided examples how the additional travelling required would extend her working day. She discounted flexible working, for instance working from home or ‘hot desking’ at the Peterborough office, and says that she felt that LSC was making it unreasonable and impossible for her to continue in her role. 

21. I fully understand that it might have been extremely difficult for Mrs Preston to upset her family’s arrangements in the particular circumstances, but DWP cannot be liable for a consequence that does not flow directly from their maladministration.  I also understand why she would not want to take a step that might have caused difficulties for her ex-colleagues, but that is something that LSC and she would have had to deal with.

22. My role is to make an objective assessment based on the balance of probabilities of how Mrs Preston would have acted had she received correct pension and redundancy figures at the outset. It is my opinion that given the potential alternative of commuting from Peterborough to Luton on a regular basis, and her intention to devote time to caring for her mother-in-law, Mrs Preston would still have applied for voluntary redundancy and sought employment locally.  That conclusion is supported by the fact that Mrs Preston did not try very hard to reverse her leaving. 
23. Even if I am wrong, and Mrs Preston would not have applied for voluntary redundancy on the correct figures, she ought to have taken whatever steps she could to limit any loss.  That would have meant taking proper steps to return to work.  I accept, as already mentioned, that this might have been upsetting for her and her family – and difficult for her ex-colleagues and LSC. 

24. Mrs Preston understandably would have suffered severe disappointment when she received the correct pension figures in September. She has also had to change her plans for the future. DWP have acknowledged the loss of expectation and have made her an offer of £250 in recognition of distress and inconvenience caused.

25. Mrs Preston’s expected benefits were reduced quite considerably; the lump sum by just over £10,000 and the pension from age 60 by £2,300 a year. I regard the offer made by DWP to be insufficient and make a more appropriate award below.
DIRECTION

26. I direct DWP to pay Mrs Preston £750 within 14 days of the date of this determination.
TONY KING

Pensions Ombudsman

28 August 2008
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