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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	:
	Mrs P A Brown

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondents
	:
	Douglas Macmillan Hospice (DMH)
NHS Business Services Authority (NHSBSA)


Subject
Mrs Brown contends that DMH, her employer, gave her incorrect information which has resulted in an overpayment of her retirement pension which should not now be recovered. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partially upheld against DMH as maladministration can be identified, in that they gave her incorrect information regarding her reduction in hours upon which she relied. The complaint should not be upheld against NHSBSA as no maladministration can be identified on their part.
DETAILED DETERMINATION

Material Facts
1. Mrs Brown was born on 17 November 1946. 

2. She was employed by DMH as a Staff Nurse and is a member of the Scheme. 
3. On 8 August 2006, Mrs Brown wrote to NHSBSA, in their capacity as managers of the Scheme, requesting an estimate of her retirement benefits at her 60th birthday and various other dates. In her letter, Mrs Brown said that she currently worked 30 hours per week and had tentatively agreed with DMH to continue to work these hours after she had reached her 60th birthday on 17 November 2006. The letter stated:
“…I shall continue to work these hours until 28/Feb 2007. From 01/Mar 2007 to at least November 2007 my working hours will reduce to fifteen with an option to continue until November 2008…”
4. Mrs Brown decided to take her retirement benefits on her 60th birthday and, on 9 November 2006, she and DMH completed the “Application for Retirement Benefits”. Parts 1 – 6 were completed by the employer. Parts 7 – 11 were completed by the member. Question 3(ii) of Part 7 asked: “Will you be re-employed in the NHS after retirement from this job?” The box labelled “YES” was ticked and then scored through and the box labelled “NO” was ticked. Below Question 3(ii) there was a box in which the member was required to enter details of their re-employment if they had indicated that they would be re-employed within the NHS after retirement. The box was partially completed and then scored through. 

5. Part 11 of the form was the “Declaration of entitlement and application for payment”. In answer to the question, “Are you continuing in employment or do you intend to take up NHS employment after you retire?” the box labelled “YES” was ticked. Mrs Brown signed the declaration which confirmed that she had read Booklet R and that she understood any overpayment of pension would have to be repaid. Mrs Brown’s signature was witnessed by the same person who completed Parts 1 – 6 of the form on behalf of DMH.

6. Mrs Brown’s employment with DMH was terminated on her 60th birthday, 17 November 2006, and her retirement benefits were put into payment. She received a lump sum of £14,370.39 and an annual pension amounting to £4,790.13.
7. Immediately following her 60th birthday, Mrs Brown took a 24 hour break in service and was then re-employed by DMH working for 22½ hours a week. 
8. On 6 September 2007, DMH wrote to Mrs Brown saying that it had come to their attention that her current pension provision may be in contravention of the Scheme regulations. The letter stated:
“…According to the NHS Pension Scheme rules when you wish to claim your pension and continue to work you must have either a break in service for one month, or work 16 hours or less for at least one full calendar month. You are required to write to the NHS Pensions Paymaster to inform the scheme of your return to work following your retirement…”
9. On 11 September 2007, Mrs Brown wrote to Xafinity Paymaster (Paymaster), the paying agents for NHSBSA, to inform them that she had returned to work after her retirement and explained that she had not reduced the number of hours she was working in accordance with the Regulations. In her letter, Mrs Brown confirmed that she had agreed with DMH to work 16 hours a week for one calendar month, from 17 September 2007, in order to comply with the Regulations. 
10. On 13 November 2007, Paymaster wrote to Mrs Brown saying that, as she had been re-employed for more than 16 hours a week for the first calendar month after her retirement, she had been overpaid by £3,506.74 for the period 18 November 2006 to 16 September 2007 and that this amount must be repaid. The letter asked Mrs Brown to send a remittance for the whole amount or to put forward her proposals for repayment over a reasonable period. 
Submissions   
11. Mrs Brown’s position can be summarised as follows: 
11.1. she followed the correct procedure of contacting her line manager six to eight weeks before she reached her 60th birthday;
11.2. she advised her line manager that, when she reached her 60th birthday, she wanted to reduce her hours to 15 hours per week and commence taking her pension. Her line manager told her that she could not reduce her hours to 15 per week but could reduce them to 22½ per week;
11.3. she asked her line manager what she needed to do to start claiming her NHS pension. Her line manager advised her that the Payroll/HR departments had confirmed that she only needed to take a break in service of 24 hours to comply with the Regulations. If she had been correctly informed by DMH of the need to break her service she would have done so in November 2006;

11.4. at the time she completed Part 7 of the Application for Retirement Benefits, she queried with her line manager whether she was ticking the correct box. Her line manager checked with the HR department who said she should tick the box marked “No” as DMH is not an NHS employer. Following this advice she changed the answer from “Yes” to “No”;     
11.5. DMH’s failure to give correct information can be demonstrated by the fact that a colleague is in the same situation having gone through the same channel of communication;

11.6. in April 2007, based on her financial situation, she financed a family holiday in Florida which cost £6,000. The ability to take the holiday was based on the knowledge that she was receiving ongoing pensions from the Scheme and the state. If she had been aware of the potential problems of the overpayment she would not have taken the holiday.    

12. DMH’s position can be summarised as follows:

12.1. DMH did not provide Mrs Brown with incorrect advice. They accept that Mrs Brown took advice from her line manager but there is no evidence that any advice was taken from the HR or Payroll departments at that time. DMH procedures are that professional advice on payroll and HR matters may only be given by the Payroll and HR departments. Mrs Brown may have received informal advice from her colleagues but that does not constitute advice given by DMH;
12.2. Mrs Brown made a mistake when filling out her application and there is no obligation on the part of DMH to check the part of the application which has to be filled in by the employee:

12.3. the HR department was not asked whether Mrs Brown should answer “Yes” or “No” to the question of whether she was returning to work in the NHS. That Mrs Brown had to ask the question demonstrates that the Scheme documentation is misleading;

12.4. there is no correspondence between the HR and Payroll departments at the time of Mrs Brown’s retirement; 

12.5. DMH have no responsibility to provide advice to Scheme members about the Scheme;

12.6. the guidance given in the NHS booklet (Booklet R) is misleading for staff working for a “directional” employer (see Appendix), such as DMH. It refers to returning to work in the NHS. There is no mention of directional employers. 
13. NHSBSA’s position can be summarised as follows:

13.1. the expense of the holiday could be classed as “consumable”, which cannot be mitigated or recovered retrospectively. From the limited information provided by Mrs Brown it is not possible to say if this one-off expenditure was discretionary or would have occurred in any event;
13.2. there has been no maladministration on the part of NHSBSA and therefore there can be no requirement to consider Mrs Brown’s change of position defence;
13.3. NHSBSA cannot authorise the payment of incorrect pension benefits and has a statutory duty to pay only those benefits to which a member is entitled. NHSBSA is required to seek the recovery of the overpayment as the money has been paid from public funds, not to seek recovery would be to act outside the Scheme regulations;

13.4. taxation consequences arise as a result of writing off pension benefit overpayments. This is an unauthorised payment which is subject to income tax. The Scheme is also liable to a Scheme sanction charge of either 40% or 15%, of the value of the unauthorised payment, dependant on the unauthorised payments charge being paid;
13.5. each overpayment case is reviewed individually assisted by the completion of an income and expenditure form that gives a clearer picture of what amount may be a reasonable monthly repayment. Any repayment period must also take into consideration the amount of debt and also the reason for that debt in order to agree a mutually acceptable repayment method that is affordable and acceptable to both parties.
14. DMH have confirmed that:
14.1. in the calendar month following Mrs Brown’s retirement, having reduced her hours from 30 to 22½ a week she earned £1,096.56 net of income tax;
14.2. if Mrs Brown had reduced her hours to 16 per week for the calendar month following her retirement, her net income would have been £846.09.
Conclusions
15. There is no dispute that an overpayment has occurred. Strictly therefore, Paymaster, on behalf of NHSBSA, has a duty to recover that overpayment. In some circumstances where an overpayment has arisen as a result of a mistake, there will be a defence to an action for recovery. Mrs Brown argues that the overpayment cannot be recovered, as it arose as a result of incorrect information supplied by DMH upon which she relied.
16. Mrs Brown contends that DMH led her to believe that she only needed to take a 24-hour break in her employment after drawing her retirement benefits from the Scheme before returning to work. Mrs Brown’s failure to comply with the Regulations occurred because she returned to work after only a 24-hour break and worked 22½ hours a week, whereas she should either have taken a full calendar month’s break, or worked less than 16 hours a week for the calendar month following her retirement. 
17. It is sometimes difficult to reach any sort of conclusion regarding the provision of advice where, as in this case, there is a lack of written evidence to support the claims of either party. It is, however, clear that DMH knew that Mrs Brown had applied to claim her pension from her 60th birthday, as they had completed Parts 1 – 6 of the Application for Retirement Benefits form. DMH also knew that Mrs Brown was to take a 24-hour break in employment as evidenced by the fact that they issued her with a new contract of employment. Finally, they were aware that, upon Mrs Brown’s re-employment, her contractual hours would be 22½ a week. Thus, in my judgment, DMH were in possession of sufficient information about Mrs Brown’s position which, together with the clear information in the Employer’s Guide (see Appendix), should have led them to, at the very least, have brought to Mrs Brown’s attention the fact that she needed either to reduce the hours she was intending to work, or that she must take a break of one full calendar month, in order to comply with the Regulations. Not to have done so is maladministration.
18. I am not persuaded by DMH’s argument that, because Mrs Brown did not contact the HR or Payroll departments directly, they cannot be regarded as having provided her with advice and, therefore, cannot be held responsible for the overpayment. I see nothing unusual in Mrs Brown first approaching her line manager for information and advice regarding her retirement. Mrs Brown had no reason to suppose that her line manager was not in a position to give her advice having obtained information about the Scheme from appropriate sources. She was thus entitled to rely on that information and DMH should accept responsibility for the actions of Mrs Brown’s manager acting in their employment.
19. DMH contend that they are not responsible for providing advice to members about the Scheme. Whilst it is correct that they have no such formal responsibility, if they do purport to provide information they do have a responsibility to ensure it is correct. 
20. I am satisfied on the evidence I have seen, that Mrs Brown relied on the incorrect information supplied by DMH, in the reasonable and legitimate expectation that her existing pension entitlement would be unaffected. I am also mindful that, having been made aware of the correct position, she then arranged with DMH to reduce her weekly hours to 16 for one full calendar month, in order to comply with the Scheme Regulations. Thus, in my judgment Mrs Brown should not have to suffer the burden of repaying the overpayment when, but for DMH’s maladministration, the overpayment would not have arisen in the first place. The responsibility to make good the overpayment lies squarely with DMH. 
21. However, I cannot disregard the fact that Mrs Brown had the benefit of the income she received in the calendar month following her 60th birthday, and to direct that DMH pay the full amount of the overpayment would therefore leave her unjustly enriched. Mrs Brown submits that she asked DMH if she could reduce her hours to 15 a week following her 60th birthday. I therefore take the view that it is more likely than not that, had Mrs Brown been aware of the correct position, she would have opted to reduce her hours to 16 a week rather than take a full calendar month’s break in her employment. I therefore see no basis to conclude that Mrs Brown should not be responsible for repaying that part of the overpayment which is equivalent to the difference between the amount she actually earned in the calendar month following her retirement and that which she would have earned had she opted to reduce her hours to 16 a week.  
22. DMH have implied that it was the information provided by Mrs Brown in the Application for Retirement Benefits that caused the overpayment to occur. They also comment that the NHS booklet (Booklet R) is misleading for staff working for directional employers as it refers to returning to work “in the NHS”. Although Mrs Brown’s Application for Retirement Benefits is completed incorrectly, in that Part 7 of the form states that she is not returning to NHS employment, which, I note, is  inconsistent with Part 11, which states that Mrs Brown is returning to NHS employment, the outcome would not have been different even had the form been completed correctly and consistently. Mrs Brown would still have fallen foul of the Regulations because her contractual hours were in excess of those permitted. 
23. NHSBSA’s submission that taxation consequences arise as a result of writing off pension benefit overpayments is incorrect. HMRC has introduced changes which take overpayments in these circumstances outside the provisions relating to unauthorised payment rules. 
24. I find no maladministration on the part of NHSBSA in this matter.
25. I sympathise with the position in which Mrs Brown, through no fault of her own, now finds herself in as a result of the maladministration identified in paragraph 16. I have no doubt that she has suffered distress and inconvenience as a result of the maladministration and I therefore make a direction below which recognises this. 
Directions 

26.
I direct that, within 28 days of the date of this Determination, DMH shall pay:

26.1
NHSBSA the sum of £3,256.27 (£3,506.74 - £250.47) which NHSBSA shall use to credit against the overpayments due from Mrs Brown;

26.2
Mrs Brown £250 in recognition of the distress and inconvenience resulting from the maladministration identified above. 
CHARLIE GORDON

Deputy Pensions Ombudsman

10 September 2009

APPENDIX
The National Health Service Pension Scheme Regulations 1995 provide: 
“Part S

Members who Return to NHS Employment After Pension Becomes Payable

S1
Suspension of pension on return to NHS employment

(1) This regulation applies where a pension is payable to a member by virtue of regulation E1 (normal retirement pension), E4 (early retirement pension with employer's consent) or E5 (early retirement pension with actuarial reduction), or a preserved pension is payable to the member in the circumstances described in L1, and, within one month of the pension becoming payable, the member enters NHS employment in which he is engaged for more than 16 hours per week.

(2) A member to whom this regulation applies must inform his employer, and any other person that the Secretary of State may specify, that his pension under the scheme has become payable. ….”
Part 8 of Booklet R – “Notes for pensioners and their dependants” states:
“Your pension will not be affected if you return to NHS work after you retire provided:
· At least one calendar month has passed from the date you retired to the date you return to work (jobs in the NHS totalling 16 hours or less a week are ignored for this purpose); and
· You were age 60 or over when you retired; or
· You are receiving a voluntary early retirement or deferred pension, which has been reduced because of being paid before age 60. …” 
Part 1.4.1 of the Employer Guide states:

“The NHS employers shown below are described in the Scheme’s Regulations as “Employing Authorities” and are obliged to offer the Scheme to all of their eligible employed staff…

· Trusts;
· Health Authorities;

…

· Direction Bodies…

Part 7.2.2 of the Employer Guide states:
“To qualify for retirement benefits on a chosen date, members must do so on the understanding that they have at least a 24 hour break in NHS employment(s) and do not work for the following calendar month, employments of less than 16 hours a week or less are ignored for this purpose.
Part 7.2.4 of the Employer Guide states:

”Pensioners who return to work before they have completed the required break in NHS employment will have their pension immediately suspended. The pension will remain suspended until such time as the re-employment ceases for a calendar month (or reduces to less than 16 hours a week in total, for a calendar month).   
Part 12 of the Employer Guide explains Directional Employers and states:

“12.1.1
This part of the Guide explains how membership of the Scheme may be possible or maintained by those who are not directly employed by the NHS. You will notice cross references to other parts of the Guide. All parts may be to Direction employers unless there is a specific exclusion noted.

12.1.2 Generally speaking membership of the Scheme is open only to those employed by an NHS employer. However, there are occasions when membership may be extended to those who work outside the NHS. This is by means of a Direction under Section 7(1) or Section 7(2) of the Superannuation (Miscellaneous Provisions) Act 1967”    
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