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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J F H Cameron

	Scheme
	:
	NAAFI Pension Fund (the Scheme)

	Respondents
	:
	Navy, Army and Air Force Institutes (NAAFI)


Subject
Mr Cameron says that NAAFI failed to reconsider his request for ill health early retirement in 2007. NAAFI had suspended their original consideration of his application after he had entered a claim for unfair dismissal with an Employment Tribunal (ET) in 2004.
The Ombudsman’s determination and short reasons

The complaint should be upheld because having agreed to consider his application for ill health early retirement in 2003, NAAFI failed to make a decision based on the medical evidence.

DETAILED DETERMINATION
The rules of the Scheme (the “Rules”)
1. The Definition of Incapacity is as follows:

“‘Incapacity’ means accident or ill health resulting in physical or mental deterioration (of a nature beyond a mere decline in energy or ability) which in the Corporation’s sole judgment would permanently prevent the Member’s following his normal employment (whether or not with the Corporation) or would seriously impair his earning capacity.”
(The “Corporation” is NAAFI)

2. Rule 10, which describes the benefits payable on retirement says as relevant “Where an Active Member …retires from Employment before Normal Retirement Date, the following provisions (as appropriate) shall apply.” It then sets out the benefits in a table.  The heading relevant to this case is Rule 10.2 “Retirement is due to the Member’s Incapacity”.

Material Facts
3. Mr Cameron was born on 18 December 1949. He commenced employment with NAAFI on 7 May 1973.
4. Mr Cameron was diagnosed as suffering from recurrent depressive disorder. The first episode took place in September 1995 and in August 2002 he suffered a nervous breakdown. 
5. Mr Cameron returned from a period of sickness in January 2003. At a meeting with his manager he was told that there were concerns about his performance as store manager. He was advised that further poor performance could result in disciplinary action being commenced against him.
6. Further disciplinary meetings followed and Mr Cameron was referred to an Occupational Health Physician (OHP) whose view was that if Mr Cameron returned to his existing position his health would suffer a further deterioration. The OHP thought that Mr Cameron would be able to work in a similar capacity with another employer and as a consequence was not unfit for all employment.
7. At a meeting on 4 September 2003 with the HR Manager, Mr Cameron’s contract of employment was terminated on grounds of incapability due to ill health. This was confirmed in writing on 5 September 2003.
8. Mr Cameron appealed against his dismissal and at a hearing on 7 October 2003 said that he did not agree with the medical evidence and felt that he would be able to return to work if adjustments were made. The hearing was adjourned whilst further medical evidence was obtained.
9. When the hearing restarted on 25 November 2003, Mr Cameron said that he now felt that he would be unable to return to work and as a result the decision to dismiss was upheld. This was confirmed in writing on 27 November 2003. Mr Cameron was told that his application for ill health retirement would be referred to the Executive Committee of the Scheme (the Committee).
10. Mr Cameron’s last day of employment was 5 December 2003, and an actuarially reduced early retirement pension was put into payment with effect from 1 January 2004.
11. When the Committee met to discuss Mr Cameron’s application on 3 February 2004, there was a general consensus that he qualified for ill health early retirement under the Rules. However, there was concern over the conflict between the medical evidence obtained from the OHP and Mr Cameron’s own position at the appeal hearing when he had insisted that he was fit to return to work provided certain adjustments were made. The Committee decided to obtain further medical information in order to resolve the difference and wrote to the OHP seeking answers to questions that they felt would bring the matter to a conclusion. 
12. On or about 18 February 2004, Mr Cameron submitted a claim to an ET for unfair dismissal on the grounds that he was fit to return to work subject to adjustments.
13. NAAFI responded on 25 February 2004 by telling Mr Cameron that they had decided not to go ahead with obtaining further medical evidence in support of his application for ill health retirement and the process had now been suspended. He was told that this was because his application for unfair dismissal was founded on the basis that he was able to return to work subject to adjustments, and that this was incompatible with his application for ill health early retirement was based on the argument that he was unfit to return to work for NAAFI in any capacity. 
14. On 2 March 2004 NAAFI wrote to Mr Cameron advising him that they were no longer able to support his claim for ill health early retirement due to the conflicting claim regarding his ability to work being made as part of his ET application.

15. In July 2007 the ET found that Mr Cameron had not been unfairly dismissed. Mr Cameron wrote to the trustees of the Scheme and NAAFI on 30 September 2007 asking that his application for ill health early retirement be resurrected.

16. NAAFI responded on 1 October 2007 saying that it would not be possible to resurrect his application. He was advised that it was NAAFI’s decision whether or not to grant ill health early retirement rather than the Trustees’. The enhanced pension that he was originally seeking was only available to active employees unable to continue working. There was no such enhancement for deferred pensioners.
Summary of NAAFI’s Position
17. NAAFI did not wrongly refuse to reconsider Mr Cameron’s application for ill health.
18. NAAFI had no duty under the Rules, pensions law, or as a general duty of good faith as an employer to reconsider Mr Cameron’s application for an ill health pension as a result of the ET finding that it had acted within the band of reasonable responses that a reasonable employer could make, on dismissing Mr Cameron on grounds of ill health.

19. Mr Cameron had submitted an ET application claiming unfair dismissal and had stated that he was able to continue working in his position at NAAFI.
20. If I direct that Mr Cameron’s application be considered by NAAFI, then to avoid any perception of unfairness, NAAFI will appoint an independent person of appropriate experience to review the matter and will abide by their decision.

Summary of Mr Cameron’s Position
21. He was advised that there was a general consensus at the Committee meeting on 4 February 2004 that he was eligible for ill health early retirement under the Rules, but that this would need to be ratified by the Trustees.

22. He thought that NAAFI intended to delay making a decision until three months after the termination of his employment so that he would be time barred from making an application for unfair dismissal to an ET. This is why he commenced a protective action and said that he remained fit to work in his previous position.

Conclusions
23. Mr Cameron’s contract of employment was terminated with effect from 5 December 2003. The ET found that he was not dismissed unfairly.

24. Under the Rules the incapacity pension is payable if the criteria are met.  There is strictly no need for an application.  If Mr Cameron retired from his employment on the date he left (which he did, however reluctantly) and he was in Incapacity as defined at the time then the appropriate benefit is payable.  That is all there is to it.
25. I can understand NAAFI not proceeding with the ill health early retirement application whilst the reason for dismissal was in dispute, but now that it has been established that Mr Cameron was properly dismissed I can see no reason for them not to complete their consideration on the basis of the medical evidence available at the time Mr Cameron’s contract of employment was terminated. I therefore uphold the complaint against NAAFI.
26. I note that NAAFI propose to appoint an independent person to consider Mr Cameron’s application and that they intend to abide by that person’s decision.  I regard that as a sensible and helpful approach in the circumstances.  (My direction below reflects that the ultimate decision must remain NAAFI’s, even though it may be extremely unlikely that they would depart from the conclusions reached by the independent person.) 

Direction

27. As soon as is practicable and in any event within 56 days of the date of this determination, NAAFI shall consider (on such independent advice as they decide) whether or not Mr Cameron fulfilled the definition of Incapacity, based on the medical evidence and opinion available and such further evidence may be required of his health at the date his employment ended.

28. In the event that a pension is payable, past instalments of pension and any lump sum shall be payable with simple interest at the base rate declared by the reference banks from the due date to the date of payment.
TONY KING

Pensions Ombudsman

21 December 2009
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