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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr Cowey

	Scheme
	Tomorrow FSAVC Scheme 

	Respondents
	Windsor Life


Subject

Mr Cowey complains that:

· He received payment of two annuities and pension lump sums late.

· Windsor Life failed to respond to communications or complaints.

· Windsor Life have paid incorrect figures;

· Windsor Life has paid significantly less than he was quoted.
The Deputy Ombudsman’s determination and short reasons

The complaints should be upheld against Windsor Life largely because they have failed to communicate as would reasonably be expected with Mr Cowey. 

DETAILED DETERMINATION

Material Facts

1. Mr Cowey was born on 12th January 1948.  Accordingly he was 60 on 12th January 2008.

2. He had two FSAVC policies with Tomorrow.  Policy number N55472664 and Policy number F00764245.  

3. In November 2007 Tomorrow wrote to Mr Cowey notifying him that both policies would mature on his 60th birthday which was his selected retirement date.   

4. The notification included relevant forms and quotations relating to his policies, plus advice about the transfer value and possible annuities and Pension Commencement Lump Sum (PCLS) options.  The valuations were given with a warning that:

“The benefits are based on the latest available bid price at 10 December 2007 and the terms for converting between cash and pension.  These terms vary in line with changes in interest rates and other factors and the benefits actually payable may be higher or lower than those illustrated.  

The figures quoted are not guaranteed and may be subject to change in relation to the Benefit Crystallisation Event Questionnaire analysis.  

If you require an illustration for a pension continuing to your spouse /civil partner please inform us of your spouse’s/partner’s full name, and date of birth, if you have not already done so.”  

5. Mr Cowey requested a further quotation from Tomorrow, which was received in December 2007 and having compared figures with those offered by an advisor, decided to take his annuities through Tomorrow as he says that the figures he compared were not significantly different.  Windsor Life, as Respondent, at first disputed that a December quotation had been provided but have now acknowledged a second quotation was provided.

6. Parties are agreed that Mr Cowey duly completed relevant forms requesting an annuity be put into payment effective from 12th January 2008.  Mr Cowey says he completed the forms on 16th December 2007 and expected to receive an income from 12th January 2008. 

7. Parties are agreed that Mr Cowey had a 30 day cooling off period from completing the forms.  If he wished he could have cancelled his request for a Windsor Life annuity during this period.

8. At the end of 2007, Tomorrow’s business was transferred to Windsor Life, who is now the Respondent.  
9. Windsor Life altered the expense loading factors for annuity policies and the alteration adversely affected policies with smaller funds (like those of Mr Cowey). 

10. Also after Windsor Life took over there were a range of delays in making payments and whilst some updates were issued about progress; Mr Cowey suffered considerable inconvenience chasing payments.  Ultimately the annuity payments were not made until 3 October 2008 for policy F0076425 and 18 May 2009 for policy N55472664 and whilst PCLS were paid in March and April 2008 respectively.   

11. In addition Mr Cowey raised complaints and these were not answered promptly or effectively.  In particular he received his first formal response in July 2008, having complained since January 2008 of poor service and that response wrongly referred to the quotation received in November not the quotation received in December 2008.  Moreover although he pursued his complaint via the Pensions Advisory Service (tPAS) who wrote raising various issues on 19th January 2009, Windsor Life failed to respond to tPAS until October 2009. 

12. Windsor Life have paid Mr Cowey £350 for delays in putting annuities into payment. This was split as £300 for Mr Cowey’s inconvenience and £50 for lost interest due to the late payment of his benefits.
13. After my office became involved, Windsor Life offered a further £250 as compensation for the inconvenience caused by the length of time it took them to investigate and respond to Mr Cowey’s complaint.
14. The dispute now mainly concerns the value of payments actually made to Mr Cowey as these were below those contained in the “quotation” he says he received in December 2007.  This is acknowledged by Windsor Life who state that the expense loadings were shifted after they acquired Tomorrow and as this shift adversely affected small funds this adversely affected Mr Cowey.  
15. Specifically the expense loading in the Tomorrow rates was 4% whereas the Windsor Life Expense loading was an initial £150 plus £24 per annum plus 0.5%.  Windsor Life say:  “For small cash funds the expenses were much higher on the Windsor basis than on the Tomorrow basis”. 
Summary of Mr Cowey’s position  
16. Mr Cowey is complaining for two reasons.  First he says the compensation for delays in payment from his AVCs is inadequate bearing in mind he was without income for many months.

17. Second he says the level of payments he is receiving is 25% below those he expected and below the other quotes he received from other providers.

18. He says he never had a contract with Windsor Life and if Windsor Life shifted the expense loadings he should have been told.  He thought his December quote was fixed for 30 days and thus to 12th January 2008 when he expected to receive payment.

19. He also says he was not able to benefit from the 30 day cooling off period as he should have because on the 30th day, which would have been past the 12th January 2008 when he should have received his money; he still had no information about the significant lowering of his benefits.

Summary of Windsor Life’s position  
20. Windsor Life explain that they simply took over Tomorrow’s business.  They were not required to notify clients of the takeover.

21. They acknowledge delays in making payments and in responding to complaints, but say the compensation offered is adequate.

22. As regards the level of payments, they acknowledge the expenses shifted, but say the figures provided were never guaranteed.  Indeed they highlight the quote was made on the basis that:

“The benefits are based on the latest available bid price at 10th December 2007, final bonus rate for with profits units and the terms for converting between cash and pension.  These terms vary in line with changes in interest rates and other factors and the benefits actually payable may be higher or lower than those illustrated.  
23. They also highlight that Mr Cowey had a 30 day cooling off period after he completed his forms requesting payment, but they heard nothing from him. 

Conclusions

24. I am satisfied the compensation offered by Windsor Life for delays in payment and delays in responding to complaints is adequate.  The delays were extreme and clearly maladministration.  However I would expect to award around the figures Windsor Life have offered for the inconvenience caused to Mr Cowey.  Moreover the amount of compensation appears reasonable taking into account interest payable bearing in mind fund value (even at highest level) and the generally low level of interest rates over the period.

25. I am not satisfied with the explanation for the reduction in payments received by Mr Cowey.

26. I do note that Windsor Life say the December 2007 quotation came with a warning.  I also note however that Windsor Life originally said no December 2007 quote was provided and only later that it was, but also with a warning.  That suggests they might not be certain what warning was actually given.  Indeed I see no evidence from Windsor Life that this second December 2007 quote was provided with a warning, albeit I accept it must have been caveated in some way as the level of any annuity could not be certain until Mr Cowey completed and submitted the Benefits Crystallisation Questionnaire and that was analysed.

27. However even if the quote that Mr Cowey relied on was caveated as Windsor Life have stated, and as the November 2007 figures were caveated; I consider there has been maladministration by Windsor Life that has lead to loss for Mr Cowey over and above that which Windsor Life have already agreed to compensate for.  

28. In first instance there has been a significant failure in communication by Windsor Life.

29. I appreciate the difficulties of company restructuring.  I understand the problems of dealing with particular circumstances of individual policyholders.  I am well aware terms and markets can shift over time.  However Windsor Life have acknowledged that the expense loading used by Tomorrow “was more beneficial for smaller funds”. Thus their decision to shift expense loadings adversely affected a specific number of policyholders.  And indeed it might be argued, only policyholders like Mr Cowey who relied on figures from Tomorrow for payment on their selected retirement date, but which as the quote for such date pre-dated Windsor Life’s takeover, ended up significantly reduced by Windsor Life.  

30. Given all the Code guidance from the FSA regarding communicating effectively with clients; I consider this was a case where Windsor Life could have identified Mr Cowey and the limited number of policyholders immediately and adversely affected by the shift in expenses and notified them.  

31. I bear in mind Windsor Life must have been aware that figures had been issued to Mr Cowey in the run up to his elected retirement date of January 2008.  They must also have been aware of the election Mr Cowey made for payment of his annuity and the quotes on which it was based.   He must have been one of a very few policyholders with a retirement date just after the takeover who had previously received the notice of his imminent selected retirement date on the expenses basis used by Tomorrow, but paid under the expenses basis imposed by Windsor Life.

32. I bear in mind too that an expense shift is not a matter, like a market shift, outside the control of Windsor Life.   This was a clear shift deliberately imposed by Windsor Life on Tomorrow customers in full knowledge a select few would be adversely affected.  
33. I bear in mind too that, as Windsor Life must have been well aware; once his annuity was put into payment Mr Cowey had lost his option to move to an alternative open market provider.  It was therefore very important to him to be told of such a shift in expense loadings made in the exact period between his election to take his benefits and them coming into payment.

34. I bear in mind also that had notification of payment been made before 12th January 2008, as both parties acknowledge it should have been since both parties acknowledge the actual payment should have been made by 12th January 2008; Mr Cowey might have had notice of amounts payable within his 30 day cooling off period and could have revoked his election for Windsor Life Annuities since he signed election forms on 16th December 2007.  

35. Put differently, and as an alternative reason for finding the maladministration lead to loss; it might be argued the delay in effecting payment lead to Mr Cowey being unable to refuse the expense loading shift.

36. I also bear in mind that the extreme delay between Mr Cowey making his election and Windsor Life actually making payment gave Windsor Life ample opportunity to communicate with Mr Cowey about the expense shift which they imposed and they acknowledge was less beneficial (or harmful) to smaller funds.  

37. In addition or in the alternate, whilst I note Windsor Life rely on the caveat covering the quotations provided; I consider it simply does not cover the particular circumstances of this case.   There are generally accepted principles of fairness to customers, of clear communication and of exclusion clauses in fixed term contracts having to be strictly interpreted against those who rely on them.  I appreciate the caveat used here might not be viewed as fixed term in a contract, but I do not consider it fair or accurate to conclude that it covers the circumstances here.

38. What occurred, as noted, was the adjustment of expense loadings – or fees charged by Windsor Life.  These should have been made clear to Mr Cowey.  To conclude now that they need not have been because of the warning (as per paragraph 4 above) ignores the fact that there is nothing explicit in this statement stating expense loadings, including annual charges, might be shifted.  The first sentence covers bid prices and costs of conversion.  The second broadly covers market fluctuations.  The third rightly allows annuity shift because of health or lifestyle of the pensioner. 

Redress

39. Having considered that there has been a failing by Windsor Life, I turn to the issue of redress.  Any redress should, broadly, place Mr Cowey back in the position he would have been in had the communication about expense loading shifts been made.  This however presents some problems.

40. It is not now feasible, nor indeed sensible, to say Mr Cowey should be returned to a position where he can compare the Windsor Life annuity with those offered in the open market.   The annuity is in payment.

41. What Mr Cowey therefore needs is payments restored to the level they would have been had expense loadings been as applied by Tomorrow not as applied by Windsor Life.

42. However, his quote was never guaranteed.  It is not therefore feasible to say he should receive what he was quoted in December 2007.  Market values and other factors (especially information Mr Cowey had at that stage not provided under the lifestyle or Benefits Crystallisation Questionnaire), might have resulted in some adjustment to the quotation quite separately from the expenses adjustment made by Windsor life.  
43. Figures here are however small and for ease of both parties, and because some compensation is due for the inconvenience caused to Mr Cowey because of the poor communication about expenses adjustments; I consider it is simplest simply to use the December 2007 quote.  

44. In the very particular circumstances of this case I therefore consider Windsor Life should pay Mr Cowey benefits according to the quotation they provided in December 2007 in addition to the £550 compensation for their acknowledged failings to date.

45. In making my decision I do acknowledge there may be some culpability attaching to Mr Cowey as he may not have waited until he received a formal quotation after his Benefits Crystallisation Questionnaire had been analysed.  However the caveat referred to need for a formal quote if a spouses pension was required.  Moreover, as I have stated, the differences here are small and as Mr Cowey highlights he has had to pursue his case with Windsor Life for 21 months before Windsor Life communicated why his payments were so reduced, despite the fact they must have been aware from the time they shifted expense loadings in January 2008 of the fact they shift was “less beneficial” (i.e. harmful) for small funds.  Moreover it is important that this whole case could have been avoided had Windsor Life communicated effectively.
Directions
46. Within 28 days of the date of this determination, Windsor Life will increase Mr Cowey’s benefits to those equivalent to those quoted in December 2007.

47. Within 28 days of the date of this determination, Windsor Life will pay Mr Cowey £250 for his inconvenience in this matter. 

JANE IRVINE 

Deputy Pensions Ombudsman 

14 April 2011 
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