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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Z M Bale

	Scheme
	Teachers' Pension Scheme

	Respondents
	Teachers' Pensions (TP)

The Department for Children Schools and Families (the Department)


Subject

Mrs Bale complains that her application for total incapacity benefits has been wrongly rejected.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Department, because it failed to properly consider her application under the pre January 2007 Regulations.


DETAILED DETERMINATION

Material Facts

1. TP administers the Scheme on behalf of the Department.  The Scheme is governed by the Teachers’ Pensions Regulations 1997 (as amended) (the Regulations).

2. With effect from 6 January 2007, the Regulations were significantly amended by the Teachers’ Pensions etc (Reform Amendments) Regulations 2006.  Relevant extracts from the position before January 2007 (the pre January 2007 Regulations) can be found at Appendix 1 to this determination.  Relevant extracts from the amended Regulations (the post January 2007 Regulations) can be found at Appendix 2 to this determination. 

3. The Department has appointed Atos Origin (the Medical Adviser) to provide independent medical advice.

4. Mrs Bale was born on 12 January 1949 and was employed as a teacher.  Her normal retirement age under the Scheme is 60, which she reached on 12 January 2009.

5. Mrs Bale was absent from work from 19 September to 15 November 2005 because of depression and from 16 November 2005 because of chronic fatigue syndrome (CFS).

6. Mrs Bale was referred by her GP to consultant physician and rheumatologist Dr Smith.  Dr Smith reported on 12 September 2005, that he had requested some further inflammatory tests regarding her CFS symptoms and the matter would remain open to review in two months.  She also suffered from coccyx pain, about which he reported:

“…She presented me with recent X-rays from Czechoslovakia which do not seem to show any major bone pathology.  She tells me that she had an injection of some form given in Czechoslovakia but this did not help her.  She has local pain over the coccyx which dates back probably two to three years made worse by sitting for any period on a hard surface.

…She is particularly tender over the coccyx and I have given her an empiric injection here with 2 mls Lignocaine 1% mixed in 20 mgs Triarncinolone Acetonide.”

7. On 14 November 2005 Dr Smith provided Mrs Bale’s GP with the results of the inflammatory, full blood count, cardiac and cholesterol tests. He added that from memory he believed Mrs Bale had said that the pain over her coccyx area had improved.

8. On 30 December 2005 Dr Smith wrote to Mrs Bale’s GP stating that Mrs Bale had symptoms compatible with CFS.

9. Dr Smith wrote to Mrs Bale’s GP again on 17 March 2006:

“Diagnosis:

1.
Symptoms consistent with longstanding chronic fatigue syndrome

2.
Favourable recent DEXA scan report with a T-Score at the lumbar spine of +3.4 and at the hip +0.3.  This result excludes any underlying osteoarthritis and in fact this lady has above average bone mineral density with no specific intervention in terms of drug therapy required.

3.
Resolved coccydynia.

…I gather that there are now increasing concerns around Occupational Health issues and her ability to continue working as a teacher.  Mrs Bale explained that she is due to be reviewed by a specialist who deals with fatigue syndrome patients in the near future.  I said I would list all her investigations as above in terms of results and copy this letter to her so that she may take this along with her for the appointment.  Hopefully this will serve as a useful summary.

I believe this patient was originally referred to me with coccyx pain and this does seem to be completely resolved following previous intervention.  I have not arranged for a further clinic appointment at the moment.”   

10. Mrs Bale was made redundant on 3 April 2006 but with payment in lieu of notice was contracted until 31 August 2006.

11. On 14 November 2006, Mrs Bale made an application to TP for ill health retirement enclosing the reports from Dr Smith dated 12 September, 14 November and 30 December 2005 and 17 March 2006 along with reports from her GP.  The Department states that these were referred with her application to the Medical Adviser.  

12. On 6 December 2006, the Medical Adviser provided its opinion:

“She has been referred to a Rheumatologist but there are no specialist reports on file and no details about her progress on what treatment she has had for her condition from the specialist.  In the absence of this information the permanence of her condition is not considered to have been established and therefore the criteria for IHR are not met.”

13. The following day, TP wrote to Mrs Bale stating that based on the evidence the Department was unable to accept her application for ill health benefits from the Scheme. 

14. In January 2007, Mrs Bale complained under stage one of the Scheme’s internal dispute resolution (IDR) procedure.  She stated:

· evidence from her GP had been ignored; 

· that treatment in respect of her coccydynia had not worked and she was about to undergo surgery;

· that her CFS had been ongoing for over five years and getting worse; and 

· that she was unfit to go back to work before her retirement age.

15. TP provided a stage one IDR decision on 19 January 2007 informing Mrs Bale that the original decision had been upheld and that she had a right to lodge a second appeal.

16. Mrs Bale submitted a stage two IDR application on 2 February 2007 which in summary stated:

· her coccydynia had severely affected her mobility; 

· she had been referred for surgery but the waiting time for this and recovery were lengthy and unlikely to occur before NRA; 

· she had not received any treatment for her CFS but even if offered there would be insufficient time before NRA for recovery; and

· she requested that a report be obtained from her consultant rheumatologist, Dr Smith.

17. The Department replied, saying that Mrs Bale would have to provide a copy of Dr Smith’s report if she wanted the appeal to include consideration of it.

18. Dr Smith’s report of 31 May 2007 stated in summary:

· there was no specific treatment for CFS although some patients slowly improved over time.  The general medical approach was to support and reassure patients through a programme of slowly increasing physical activities;

· Mrs Bale had been under his care for pain affecting the coccyx bone at the base of her spine.  She had received two steroid injections which had given some relief but had been referred for possible orthopaedic surgical treatment;

· she had attended the Dermatology Department for a local basal cell carcinoma of the skin which had been excised;

· she had been identified as having early signs of osteoarthritis; and

· she had been discharged from the Rheumatology clinic as there was nothing further that could be done for her. 

19. On 12 June 2007, consultant orthopaedic surgeon Mr Shah, provided a report to Mrs Bale’s GP, which stated:

“…She has a four year history of coccydynia, classically aggravated by getting up from her chair.

She has had two previous injections - the last a year ago.  The first one had an effect for a month but the second one did not.

On examination she is very tender over the coccyx only.

PLAN:
Mr Floyd also reviewed this lady today.  I have injected her with Marcaine and Kanalogue.  We will review her progress in six weeks.  She understands if this does not work. She may require the same under general anaesthesia.”

20. On 9 July 2007, following a referral from consultant psychiatrist in psychotherapy, Mrs Bale attended an appointment to see a clinical psychologist and an occupational therapist.

21. On 10 July 2007 the Medical Adviser provided its opinion and comments as follows:

“Evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date.

Suzana [sic] Bale was made redundant from her teaching job in August 2006.  She has appealed with further evidence in the form of a letter from her rheumatologist confirming the diagnoses of chronic fatigue syndrome and coccidynia [sic].  The latter can cause discomfort on sitting but would not in itself preclude teaching and surgery could be offered if the symptoms were not tolerable…

…Following her concern that she had chronic fatigue syndrome she was referred to a rheumatologist who confirmed this diagnosis in December 2005.  This is a condition with no abnormal objective clinical or investigation findings.  The modern evidence based treatment shown to be effective is graded exercise and cognitive behavioural therapy (CBT).  She reports difficulty accessing the former and has been referred for the latter.  There is no indication of what the timescale is for her to start and complete CBT.

At the time of her application in November 2006 she had been off work for just over a year and had received no specific treatment for her condition.  It was reasonable to expect that she had sufficient time to benefit from treatment for her condition and return to part time teaching at another establishment.   Therefore it would not have been appropriate at that time to predict permanent incapacity from any teaching work.  Should her prospective treatment (CBT) prove unsuccessful then there would be grounds for a re-application….”      

22. On 12 July 2007 the Department provided a stage two IDR decision.  The Department states that it took into account the inverse relationship between the length of time someone has suffered from CFS and the likely success of available treatments and the interaction between particular illnesses and the treatments associated with them when it considered the Medical Adviser’s opinion. Their decision stated:

“Our Medical Adviser has considered most carefully all of the information which has been made available in support of your second stage appeal and has reviewed all information provided as part of the original application and first stage appeal.  In light of the advice from our Medical Adviser, I am satisfied that the original decision not to accept your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

A copy of the Medical Adviser’s comments has been sent to your consultants Dr Smith and Mr Shah and your GP, Dr Ahad. 

In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill health.”

23. Mrs Bale completed a course of CBT and on 2 November 2007 clinical neuropsychologist Dr Jones prepared a report.  Mrs Bale had already sought the assistance of the Pensions Advisory Service (TPAS) and on 7 November wrote to her TPAS adviser enclosing a copy of the report and asking for it to be sent to TP.  In her letter she stated:

“…I do not believe that it should be necessary for me to make a new application as the Report clearly refers to the same medical conditions as before.  The difference is that I have completed CBT and the evidence (the Report) clearly supports a conclusion that I will remain unfit for all forms of teaching duties, including part time, until my normal retirement date….”

24. In summary, Dr Jones’ report stated:

· Mrs Bale had been diagnosed with CFS/ME in September 2005 but had experienced symptoms dating back to 2000;

· she had stopped work in 2004 because of an increase in her fatigue levels;

· she suffered from a range of other symptoms, consistent with her diagnosis, including muscle pain, post exertional fatigue, nausea, sore throats and psychological symptoms such as anxiety and low mood;

· she was capable of light housework, sewing and food preparation for 2-3 hours a day;

· she had also suffered from severe coccyx pain for at least four years for which she had received a pain relieving injection but it was unclear whether this would provide a long term solution;

· she had been seen for six sessions of CBT which had focused on activity scheduling but although she engaged well with the therapy her progress was limited by both the severity of her symptoms and by her coccyx pain. She found attending therapy sessions in increased fatigue symptoms and decreased activity levels for the following couple of days;

· Mrs Bale could benefit from further therapy and rehabilitation;

· the national Institute for Health and Clinical Excellence guidelines suggested three appropriate treatment approaches: CBT, activity management and graded exercise therapy;

· Mrs Bale would benefit from  activity management in the short term, followed by a graded exercise programme and further CBT to allow a gradual increase in slowly increase her activity levels;

· progress would be slow and likely to take place over a 12 month period but given the length of time she had suffered from her condition and her co-morbid coccyx pain, it was unlikely that rehabilitation would be sufficient to enable her to work even on a part time basis;

· guidance on CFS/ME provided by the Department for Work and Pensions had highlighted that poor prognosis was indicated by the onset of symptoms without any clear precipitating factor, clinical features characterised by severe and unremitting symptoms and co-morbid significant medical conditions, which were all present in Mrs Bale’s case; and

· given the severity of her symptoms it was unlikely that she would be able to return to work in any establishment in either a full or part time capacity at any school before she reaches retirement age. 

25. On 13 November 2007 the Department e-mailed the TPAS adviser:

“As you enclosed new evidence – being the result of the completion earlier this month of Cognitive Behavioural Therapy – a fresh application will be required to be completed by Mrs Bale if, as it appears to be the case, she wishes to pursue an award of ill health retirement benefits.  The form, and associated documents, may be downloaded from the following links”

26. On the same day, Mrs Bale wrote to the TPAS adviser enclosing a completed application form for ill health retirement.  In her letter she expressed her concern that she had no alternative but to make a new application and that because of the new rules that had been introduced she would not receive an enhancement.   

27. On 4 December 2007, the Department contacted the TPAS adviser to say that Mrs Bale had neglected to sign the application form that had been forwarded to TP and informed him that the matter of any enhancement could only be determined once the Scheme’s medical adviser had considered the evidence.  Mrs Bale provided a signed version on 14 December 2007.

28. On 17 December 2007 the Medical Adviser provided an opinion:

“As this is an out of service new application, the criteria to be considered are those for Total Incapacity Benefit (requiring incapacity for all work) – although only unenhanced benefit would be accrued.

In my opinion the evidence does not support a conclusion that the application satisfies the criteria for Total Incapacity Benefit and therefore the application fails.

Comments

The applicant is a 58 year old Biology teacher.  The medical evidence consists of a report from the Consultant Neuropsychologist and a letter from the Pensions Advisory Service.

Reports relating to a previous application have also been considered.  She has Chronic Fatigue Syndrome, Coccydynia and Anxiety Depression and she has had a short course of Cognitive Behavioural Therapy with some improvement.  It is considered that she may still have further therapeutic interventions such as activity management and graded exercise therapy and that these may allow her to do some form of sedentary work in the 13 months to age 60.

Therefore eligibility for ill health retirement is not accepted.”

29. TP informed TPAS on 18 December 2007 that the Department had been unable to approve her application.  The letter stated:

“The Department’s Medical Adviser has carefully considered all the medical evidence in support of Mrs Bale’s application.  He still feels that she should not be considered permanently unfit to teach in health grounds.  In the circumstances the Department is unable to accept the teacher for ill health retirement.” 

30. On 28 December 2007, Mrs Bale complained to TPAS.  She disputed the opinion of the Medical Adviser that she was not prevented from serving as a teacher.  She did so on the basis that:

· teaching could not be sedentary;

· she was incapable of taking a sedentary post anyway because her coccydynia prevented her from sitting or standing for long periods;

· it was not feasible that in a 12 month period she could be referred for further therapy, for this to be successful, to endure possible coccyx surgery and to succeed in obtaining suitable sedentary employment; and

· it was difficult to see what alternative employment could be offered to her at age 59, considering she had been ill for five years and had worked in education her whole career.

31. On 4 February 2008, TP wrote to TPAS informing them that the Department had been asked to comment on the points Mrs Bale had made regarding the permanency of her condition and the use of the word sedentary as used by the medical practitioners.  The Department also explained 

· there were two applications to consider: one made before the introduction of new regulations on 6 January 2007 and the application received after that date; 

· for applications received on or after the change to the Regulations, a two tier ill health pension would be considered provided the member was permanently unfit to teach and the application was made:

· in service;

· within 6 months of leaving pensionable employment; or

· during a period where the member remained in a contractual relationship with the employer e.g. nil pay.

· the level of benefit depended on the degree of incapacity.  Unenhanced benefits known as partial incapacity benefits (PIB) were payable where the member was unfit to teach.  An enhancement known as total incapacity benefit (TIB) was payable where the individual was unable to undertake any gainful employment.  Both PIB and TIB were paid as separate pensions in the event that the member’s health recovered;  

· PIB would be paid: 

· where the member is unfit to teach but was capable of undertaking gainful employment outside teaching; and

· automatically where TIB has been awarded and PIB is paid alongside TIB.

· the criteria for out of service awards were different.  For an application made 6 months after leaving pensionable employment or after a period of unpaid sick leave, there would be no enhancement.  PIB might have been payable but only where the member met the TIB criteria i.e. the member was unable to undertake any gainful employment.

32. In its letter to TPAS, the Department commented on the timescales for dealing with Mrs Bale’s case.  It stated that her original application was signed on 1 May 2006, but there had been a problem regarding the submission of information by the employer together with a delay in receiving the signed medical information form from Mrs Bale’s doctor.  Although Dr Smith had been asked to sign the form it had eventually been signed by Dr Ahad on 27 November 2006.  Another delay was experienced awaiting the medical report from Dr Smith dated 31 May 2007 which had not been provided by Mrs Bale until 28 June 2007.  

33. On 12 February 2008 the Department wrote to TPAS about the way the applications had been dealt with.  TPAS provided Mrs Bale with a copy of this letter on 13 February 2008.  As is material it stated:

“…The initial application and subsequent appeals were made when Mrs Bale was still 57.  At that time it was felt that she did not meet the criteria in the regulation that requires incapacity to be established despite appropriate medical treatment.  Appropriateness does take into account the availability of treatment, the likelihood of success and time in relation to the applicant’s Normal Pension Age. 

By the time Mrs Bale made a new application, it is possible that the time element referred to above would have been such that an application could have been successful under the regulations previously in force.  Unfortunately for Mrs Bale, the timing of her new application meant that it fell to be considered under new regulations introduced in January 2007.  From that date we introduced a two tier system and any teacher who is ‘out of service’ (as Mrs Bale was as she left teaching in April 2006) has to pass a test of 90% incapacity for all work.

Our view based on the recommendation of our Medical Advisers is that more stringent incapacity test is not fulfilled and the reference to ‘sedentary’ should be taken in that context, not as a reference to the ability to teach….”

34. On 19 February 2008 Mrs Bale submitted an application to my office regarding her second ill health application.  Mrs Bale had not, however, appealed under the Scheme’s IDR procedure and was advised to do so.  

35. On 5 May 2008, Mrs Bale appealed and her application was considered by the Medical Adviser. In his report of 4 June 2008 he stated that, in his opinion, the application met the criteria of permanent incapacity as defined in the Regulations for TIB.  The Medical Adviser added:

“I note the report from the neuropsychologist to the effect Zuzana Bale has received cognitive behavioural therapy for chronic fatigue syndrome.  Further therapy is available but is expected this may take up to a year to complete and it is not thought she would be fit for even part time employment in that timescale.

In light of the proximity of her normal pension age it is accepted that at the time of her application it was unlikely she would be fit to sustain a return to regular employment prior to her 60th birthday.  Therefore she satisfies the criteria for ill-health retirement in the category of total incapacity and her appeal is accepted.”     

36. On 5 June 2008 the Department wrote to Mrs Bale informing her that her application had been accepted and ill health early retirement benefits (accrued benefits but no TIB) had been put into payment with effect from 1 May 2007.

37. On 11 September 2008, Mrs Bale complained to TP that because of delays in processing her original application, by the time the second application had been made and all supporting parts were received, post January 2007 Regulations had come into effect.   

38. On 28 October 2008, TP replied saying that there was no discretion to allow a TIB in her case.  On 11 November, Mrs Bale complained to TPAS.  

39. On 21 February 2009, Mrs Bale made a further application to my office but investigation was suspended because she had not formally invoked the Scheme’s IDR procedure on the new grounds.  She was advised to do so.

40. A stage one IDR decision was issued by TP on 16 June 2009.  TP advised Mrs Bale that:

“As your latest application for ill-health retirement was received after 6 January 2007 and more than 6 months after your last day of pensionable employment on 30 April 2006 and despite the representations you have made, I am afraid that I have no discretion to accept your application as a TIB and therefore based on reckonable service plus enhancement.”

41. On 22 July 2009, the Department provided a stage two IDR decision.  The Department stated:

“Regulation E4(4) of these Regulations provides that, where an application for ill-health retirement benefits is made on, or after, 6 January 2007, by a person who is not in pensionable employment or taking a period of unpaid leave or a career break immediately following pensionable employment, he or she is only entitled to benefits without enhancement of service, if, as well as being incapacitated, his or her ability to carry out work is impaired by more than 90% and likely permanently to be so. 

Your second application for benefits (the first one, made in 2006, was rejected) was made on 13 November 2007, then rejected but subsequently accepted on a first appeal.  On that date, you were no longer in pensionable employment; that employment ceased on 30 April 2006.  As the second application was made outside of the time limits mentioned in a) to c) of Teachers’ Pensions letter of 16 June 2009, the conditions of the award of total incapacity benefits were not, therefore, met in your case.” 

Conclusions

42. Mrs Bale suffers from two conditions: CFS and coccydynia and these have formed the basis of her application for ill health retirement.  Although her CFS was not formally diagnosed until December 2005, she has experienced symptoms since 2000.

43. When considering her May 2006 application the Department had to reach a decision whether, on the balance of probabilities, Mrs Bale was prevented from discharging her duties despite appropriate medical treatment and was likely to remain so permanently.

44. The medical evidence in respect of Mrs Bale’s coccydynia, considered by the Medical Adviser on 6 December 2006, showed it to have been resolved.  However, in respect of her CFS there was a distinct lack of evidence about what treatments, if any were available or had been tried.  The Medical Adviser advised that because of the absence of this information the permanence of her condition was not considered to have been established and therefore the criteria were not met. 
45. Although the Department then reached a decision on 7 December 2006 based on the opinion of the Medical Adviser, I cannot see that it could have done so, in accordance with the Regulations.  The Department should have sought clarification about the availability and efficacy of any appropriate treatments, before reaching a decision, rather than accept the absence of any evidence as justification for permanency not being established.  
46. Relevant evidence about treatment options was subsequently provided by Dr Smith and Mr Shah.  However, although their reports were provided in May and June 2007, respectively, there is nothing in either report which was not available and/or could not have been obtained as part of the first decision process and considered by the Medical Adviser in December 2006.  

47. The Medical Adviser gave an opinion, on 10 July 2007, about the likelihood of Mrs Bale qualifying in November 2006.  The Department states that when it considered that opinion, it took into account:

· the inverse relationship between the length of time someone has suffered from CFS and the likely success of available treatments; and
· the interaction between particular illnesses and the treatments associated with them.  
The Department adds that it was therefore reasonable for them to have concluded from the Medical Adviser’s report that treatment for both conditions would be successful.  
48. The Department did not have any evidence before it from its advisers that dealt with those interactions.  If it did take them into account, then it did so silently and without explaining.  In the circumstances I do not think the conclusion reached can be regarded as safe.
49. The consequence of the maladministration was that it failed to correct the earlier maladministration and frustrated Mrs Bale’s ability to have her application considered under the pre January 2007 Regulations. 
50. That said, it was not strictly accurate that there was no discretion to treat her application as having been made under the pre January 2007 Regulations.   Regulation H7 says:
“H7 Extension of time

The Secretary of State may in any particular case extend, or treat as having been extended, the time within which anything is required or authorised to be done under these Regulations.”

51. Mrs Bale needed to have “made an application for payment under regulation E33 (2) such that it was received by the Secretary of State before 6th January 2007.  Regulation H7 could have been used, if the Department on behalf of the Secretary of State had treated the time for receipt as extended. 
52. The Department will need to reconsider Mrs Bale’s May 2006 application.  Whilst Dr Jones indicated in November 2007, that Mrs Bale might have benefited from further therapy, she did so by saying that any further treatment and recovery combined would be over such a time period as to prevent a return to work before retirement age.  When reconsidering Mrs Bale’s application, the Department should ascertain and take into account the extent that her coccydynia, hampered the effectiveness of any CFS treatments that were available and whether, in that light and on the balance of probabilities she was permanently prevented from discharging her duties.   I make a suitable direction below.

53. Mrs Bale believes it was delay by TP and, to some extent, by the Department that caused her application to fail to be approved under the pre January 2007 Regulations.  There was no delay as such by either when dealing with her applications under the IDR procedure, but there was maladministration in the way her applications at stages one and two were dealt with in 2009.  
54. As mentioned above, at stage one, TP told Mrs Bale that there was no discretion to consider her for TIB, when in fact a discretion did exist under regulation H7.  At stage two, the Department then also failed to appreciate that a discretion existed and so failed to consider whether it should have been exercised.   A consideration should now be given as to whether that discretion should be exercised and I make a suitable direction below.
Directions   
55. I direct that, within 28 days of the date of this determination, the Department will reconsider Mrs Bale’s application as at 7 December 2006.  When doing so it should consider my comments made at paragraph 48 and whether these circumstances would allow the application of regulation H7 and treatment of Mrs Bale’s application as one under the pre 2007 Regulations.  
56. In the event that the process results in a pension becoming payable to Mrs Bale it shall be payable in accordance with Regulation 8 of the Pre January 2007 Regulations and any past instalments shall be paid with simple interest for at the rate for the time being declared by the reference banks.
57. I also direct that within 28 days the Department should pay Mrs Bale £150 in respect of the distress and inconvenience identified.
TONY KING 

Pensions Ombudsman 

20 May 2010 


APPENDIX 1
The Teachers Pensions Regulations 1997 (As Amended) (Pre January 2007 Regulations)

 “E4 Entitlement to payment of retirement benefits

(1)  a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.
…
(4)In Case C the person-

(a) has not attained the age of 60, 

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment, 

(c) is incapacitated and became so before attaining the age of 60, and 

(d) is not within Case D, 

and, subject to paragraph (4A), in cases where the pensionable employment ceased on or after 1st April 1997 the Secretary of State has notified the person in writing that he has not exercised, or is not considering the exercise of, his powers under section 142 of the 2002 Act on the grounds mentioned in subsections (4) (a), (b) and (c) of that section to direct that he may not carry out work to which that section applies. 
(4A) If the Secretary of State has exercised, or is considering the exercise of, his powers under section 142 of the 2002 Act on the grounds mentioned in subsection (4)(b) of that section to direct that the person may not carry out work to which that section applies but is satisfied that there are exceptional circumstances relating to the person which make it appropriate that he should fall within case C, he may determine that, despite the provisions in paragraph (4), the person (provided that he satisfies the conditions in subparagraphs (a) to (d) of paragraph (4)) falls within Case C.

…

8) In Case C the entitlement takes effect-

(a) where, immediately before the person became incapacitated he was in excluded employment, on the day after the last day of his excluded employment; and 

(b)in any other case, as soon as the person falls within the Case or as soon as the person would have fallen within the Case had there not been a requirement that the Secretary of State notify that person that he has not exercised, or is not considering the exercise of, his powers under section 142 of the 2002 Act on the grounds mentioned in subsections (4)(a), (b) and (c) of that section to direct that he may not carry out work to which that section applies, 

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.

"Incapacitated"

A person is incapacitated-

(a)in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

(b)in any other case, while he is incapable by reason of infirmity of body or mind of earning his livelihood and is not maintained out of money provided by Parliament or raised by rates, or council tax levied by local authorities.

APPENDIX 2

The Teachers Pensions Regulations 1997 (As Amended) (Post January 2007 Regulations)

“E4 Entitlement to payment of retirement benefits

4) In Case C the person-

(a) has not attained the normal pension age, 

(b) has ceased after 31st March 1972 and before attaining the normal pension age to be in pensionable employment, 

(c) is incapacitated, became so before attaining the normal pension age, and

(i) immediately before he became incapacitated-

(aa) was in pensionable employment, or 

(bb)was taking a period of unpaid sick leave, maternity, paternity  or adoptive leave (taken with the consent of the person's employer) or a career break which, in each case, followed on immediately after a period of pensionable employment, or 

(cc) was paying additional contributions under old regulation C9 or regulation C10, or  

(ii) made an application for payment under regulation E33 (2) such that it was received by the Secretary of State before 6th January 2007, or 

(iii)(where neither paragraph (i) nor (ii) applies) his ability to carry out any work is impaired by more than 90% and is likely permanently to be so.

E8 ATotal incapacity benefit where application received on or after 6th January 2007

(1)This regulation applies to a person who has become entitled to payment of retirement benefits by reason of his having become incapacitated and where, immediately before he became incapacitated-

(a) he was in pensionable employment, or 

(b)he was taking a period of unpaid sick leave, maternity, paternity  or adoptive leave (taken with the consent of the person's employer) or a career break which, in each case, followed on immediately after a period of pensionable employment, or 

(c) he was paying additional contributions under old regulation C9 or regulation C10, 

and whose application for payment under regulation E33(2) is received by the Secretary of State on or after 6th January 2007 and who satisfies the condition in paragraph (2)(a) and either the condition in paragraph (2)(b) or the condition in paragraph (2)(c).

 (2)The conditions are-

(a) that (in addition to being incapacitated) the person's ability to carry out any work is impaired by more than 90% and is likely permanently to be so, and 

(b)where the person falls within paragraph (1)(a) or (1)(c), that the application for payment required by regulation E33(2) is made within 6 months after the end of the pensionable employment or within 6 months after the last payment of additional contributions under old regulation C9 or regulation C10 as the case may be, or 

(c) where the person falls within paragraph (1) (b) that the application for payment required by regulation E33 (2) is made-

(i)where the person was on unpaid sick leave, before the period of sick leave ends, and 

(ii) in any other case before the date on which, under the arrangements made with the person's employer, the leave or career break is due to end. 

(3)The person becomes entitled (subject to regulation E32 (2) (limitation of effective reckonable service to 45 years)) to payment of a total incapacity pension and (where applicable) a total incapacity lump sum calculated in accordance with regulation E5 or (where applicable) E6 but with the amount of effective reckonable service calculated in accordance with paragraph (4). 

"Incapacitated"

A person is incapacitated-

(a)in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,
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