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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J Evans

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Mr Evans complains that NHSBSA have wrongly rejected his application for Permanent Injury Benefits (PIB).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA.  Even though NHSBSA’s reasons were not sound, on the evidence a conclusion that a permanent earnings reduction did not result from the injury was evidently sustainable and there would be no purpose in requiring the decision to be reconsidered.
DETAILED DETERMINATION
1. Relevant Regulations are the NHS Injury Benefit Regulations 1995 (as amended). Regulation 3(2) provides:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a) it is wholly or mainly attributable to the duties of his employment; ...”
PIB is payable where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

Material Facts

2. Mr Evans was born on 22 September 1947.

3. He was employed within the NHS as a driver from 1990 until February 2007.
4. On 13 June 2005, Mr Evans hurt his left shoulder whilst moving a laundry cage at work and went on sick leave. 
5. In October 2005, Mr Evans applied to NHSBSA for ill-health retirement benefits. His application was rejected on the grounds that he was not permanently incapable of efficiently discharging his duties. 

6. Mr Evans appealed against the decision not to grant him ill-health retirement benefits in March 2006. NHSBSA sought further information from his consultant and, in February 2007, awarded Mr Evans ill-health retirement benefits.  
7. In October 2006, Mr Evans applied to NHSBSA for Temporary Injury Allowance (TIA). The TIA application is not the subject matter of complaint, but one aspect of the evidence and opinion is material to the later application for PIB.

8. Initially the TIA application was rejected.  Mr Evans appealed three times. The final, and successful, appeal was on 5 March 2007.  Mr Evans provided a report from Dr Jones, a consultant orthopaedic surgeon, who had been instructed in connection with a personal injury claim Mr Evans had made against his employer. Dr Jones’ noted Mr Evans’ medical history, which included diabetes and a heart irregularity.  On examination Dr Jones noted that Mr Evans was obese. He repeated the findings of an occupational health consultant that Mr Evans was unfit for work.  That consultant said he was at risk of:

“(1) a soft tissue injury including recurring injury to the left shoulder; (2)/(3) Myocardiac infarction; (4) frequent and prolonged sick leave.” 

 He went on to say

“For several years he has been at the limits of acceptable risk in the workplace in relation to his medical condition and reduced physical capacity.”
9. Dr Jones then said: 

“As far as the shoulder is concerned, the Claimant states that it is 80% better now than it was shortly after the accident”
And his final conclusions were:

“3.

In my opinion this accident precipitated his retirement a little earlier than it might otherwise have occurred…My best estimate is that he might have gone on for a further 18 months to 2 years had it not been for the index accident of 13 June 2005.

4
In my opinion he would inevitably have retired on the grounds of ill-health and it is impossible to give scientific estimates of the degree of bringing forward but my best guess is that it is between 18 months and 2 years.”
10. In September 2007, Mr Evans applied to NHSBSA for PIB. His application was rejected on the grounds that whilst NHSBSA’s medical advisers accepted that Mr Evans had suffered an injury that was wholly or mainly attributable to the duties of his NHS employment he had not suffered a permanent loss of earning ability. The medical adviser’s report stated:

“…Important to the appeal for TIA was a report from a consultant orthopaedic specialist Mr DA Jones based on an examination on 25-01-97. …

The GP notes make it clear that he was complaining of pains in his left upper arm when turning his neck in July 1990, right at the start of his NHS career. In October 1991 he was again reporting pain in his left arm when he moved his neck. In December 1991he was complaining of pain in his left shoulder and tingling in his fingers… 
The report from Mr Jones offered the opinion that the incident of 13-06-05 advanced the date of his retirement by up to two years. At the time of the examination his shoulder was 80% better. This opinion means that the incident did have a temporary effect for about 2 years from the date of the accident in June 2005 and on the strength of that opinion TIA was accepted for the period of acceleration. However, it can just as equally be taken from this opinion that after the two year period there would be no effects from the accident….it is accepted that for a period of no longer than 2 years there was a temporary effect from the index incident. That has passed and there is now no effect from the injury going on and thus no loss of earning ability that is permanent. If he has got on-going symptoms then that will be coming from the underlying degenerative condition of his neck…”

11. On 22 October 2007, NHSBSA advised Mr Evans that his injury did not satisfy the qualifying conditions for PIB and therefore his application had been declined. The letter provided Mr Evans with details of his right to appeal the decision under the NHS internal appeals procedure.
12. Mr Evans appealed NHSBSA’s decision not to award him PIB on 1 November 2007. His appeal was rejected on the grounds that it was accepted that Mr Evans continued to experience symptoms, however, those symptoms were no longer considered to be attributable to the index event in June 2005 rather they were due to constitutional changes in Mr Evans’ cervical spine.  
13. Mr Evans appealed for the second time against NHSBSA’s decision on 10 December 2007. The matter was referred to NHSBSA’s medical advisers who concluded that :

“…The evidence shows that this applicant had pre-existing degenerative change in his neck which caused symptoms in his shoulder and upper limb from time to time. This condition was expected to persist and likely progress and the specialist opined that it would have become symptomatic and incapacitating within two years of the accident had the relevant shoulder injury not occurred. He had an accident involving his shoulder which gave rise to similar symptoms. It is considered that some symptoms are wholly or mainly attributable to the shoulder injury. It is considered that any such symptoms (which were wholly or mainly attributable to the shoulder injury) would have gradually resolved over a two year period and that, symptoms due [to] the pre-existing condition would have worsened over this same period…”   
14. Mr Evans made his final appeal on 17 December 2008. The matter was referred to NHSBSA’s medical advisers who concluded that there had been no loss of permanent earning ability arising from Mr Evans’ employment, either through the normal duties of his role, or from the accident.   
Summary of Mr Evans’ position  
15. All of his injuries occurred whilst working for the NHS.

16. He has been unemployed since the accident and has therefore suffered a permanent loss of earning ability. 
17. He has been shabbily treated by those dealing with his application for PIB despite the amount of medical evidence showing the degenerative condition in his neck and arm and the recommendations of the medical professionals. 
Summary of NHSBSA’s position  
18. It is accepted that Mr Evans is permanently incapable of carrying out his former duties as a transport driver due to his shoulder condition. As a result Mr Evans was awarded an ill-health retirement pension in respect of his membership of the Scheme. NHSBSA also accepts that various incidents have occurred over time, when Mr Evans suffered injury to his shoulder at work.

19. The medical advisers have arrived at the view, based on the medical evidence they have seen that the injury incidents have more simply irritated an underlying constitutional degenerative condition (Cervical Spondylosis) the latest injury bringing forward the incapacitating effects of that underlying condition by a matter of no more than two years. This means that, notwithstanding the injury incidents, Mr Evans might reasonably have suffered the same incapacitating effects of his underlying condition before age 65 without any of the injury incidents. 

20. There has been no permanent loss of earning ability arising from the injury incidents, either looking at them as they occurred singularly or looking at them in combination.    
Conclusions

21. The first test is whether the injury is wholly or mainly attributable to the employment. If that test is satisfied then the next question is whether the person has suffered a permanent reduction in earning ability of greater than 10% by reason of the injury. 
22. NHSBSA considered Mr Evans’ application four times in total - following the initial application and three further times on appeal. NHSBSA had before them Mr Evans’ TIA file, his ill-health retirement file, OHU reports, GP notes and a report from a consultant orthopaedic surgeon. The advice from NHSBSA's medical advisers was that although Mr Evans had a pre-existing problem in his back he had suffered an injury which was wholly or mainly attributable to his NHS employment. 
23. Having confirmed that Mr Evans met the first test, it fell to NHSBSA, having sought advice from their medical advisers, to decide whether he had suffered a permanent reduction in his earnings or earnings ability of at least 10%; permanent meaning until age 65. In addition to the existing medical evidence NHSBSA’s medical advisers now had before them a report from Mr Jones, a consultant orthopaedic surgeon, who had examined Mr Evans on 25 January 2007.  Mr Jones opined that the injury had precipitated Mr Evans’ retirement a little earlier than it might otherwise have occurred, bringing the date forward by 18 months to 2 years.
24. On that basis, NHSBSA’s medical advisers concluded that the effect of the injury attributable to employment would only last for two years.

25. There seems to me to be a fault in that logic.  Mr Jones’ conclusion that Mr Evans would have retired anyway after about two years said nothing about the length of time for which the injury caused by the work incident would last.  There was a range of other potentially material factors and nowhere did Mr Jones say that retirement would have been due to the pre-existing shoulder condition in particular.  He did record that there had been an 80% improvement (after two years) but there is no indication that the remaining 20% would have existed without the injury at work.
26. However, even if the reasoning was wrong, the outcome was not and I see no point in directing NHSBSA to reconsider.  Whilst I appreciate that Mr Evans feels he has been poorly treated it is a matter of fact that if the evidence was that he would have retired in about two years anyway, then the permanent nature of any earnings reduction was not due to the injury.  After two years the reduction would have been due to the fact that Mr Evans could no longer work, with or without the injury.
27. I am therefore unable to uphold Mr Evans’ complaint.
TONY KING

Pensions Ombudsman

8 December 2009
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