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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Aspa

	Scheme
	:
	The European School Travel Retirement Benefit Scheme (the SSAS)

	Respondents
	:
	City Trustees Limited (City Trustees).


Subject

Mr Aspa’s complaint is that City Trustees:

· delayed in transferring the funds from the SSAS to a self invested personal pension (SIPP) with Hargreaves Lansdown;

· refused to waive their fees for August and September 2007, despite earlier advice that they would do so;   

· incorrectly completed Mr Aspa’s P60 for the 2006/07 tax year omitting four months of income;

· failed to inform HM Revenue and Customs (HMRC) of the proposal to wind up the SSAS  and Mr Aspa was therefore charged a 40% tax rate for his December 2007 pension payment; and

· have failed to provide Mr Aspa with a P45 or an explanation as to why one has not been issued. 

Mr Aspa seeks a refund of the administration fees he paid to City Trustees in advance for August and September 2007, together with compensation for two months’ lost pension.

The Ombudsman’s determination and short reasons

The complaint should be upheld.  Although City Trustees caused an unnecessary delay they have offered to waive a portion of their fees, which is sufficient compensation. 


DETAILED DETERMINATION

Material Facts

1. City Trustees were the trustees and administrators of Mr Aspa’s SSAS. The SSAS funds were substantially invested in the Hargreaves Lansdown Vantage Fund. There was also a bank account with National Westminster Bank plc (NatWest).  Mr Aspa was drawing a pension monthly from the SSAS and payments were made out of the NatWest account. That account was funded by the proceeds of sales from the Hargreaves Lansdown investment transferred as and when necessary to NatWest. City Trustees and Mr Aspa were joint signatories to the NatWest bank account. 

2. Mr Aspa’s fees of £1,515.75 per annum (including VAT) were payable to City Trustees in advance on each 1 October. His fees for the year ending 30 September 2007 were paid on 20 November 2006.

3. On 5 June 2007 in a telephone call Mr Aspa instructed City Trustees to transfer the total funds from his SSAS to the SIPP with Hargreaves Lansdown as soon as possible.  Mr Aspa says he understood that the transfer of the funds and winding up of the SSAS would take between approximately four and six weeks.  
4. On 11 June City Trustees received from Hargreaves Lansdown a transfer authority and covering letter, requesting a transfer discharge form and policy information.
5. On 15 June Mr Aspa instructed City Trustees to discontinue temporarily the payment of his monthly pension.  He says this was because he thought that the transfer of funds would take no longer than six weeks and believed it would simplify the transfer arrangements. 
6. On 26 June City Trustees wrote to Mr Aspa requesting authority to close the bank account with NatWest. Mr Aspa returned it immediately on receipt. 
7. At about the middle of each month City Trustees would send a payslip to Mr Aspa requesting two signed cheques for the previous month.  One cheque was for Mr Aspa’s pension.  The other was payable to HMRC in settlement of tax.  City Trustees would countersign and return the pension cheque to Mr Aspa and forward the other cheque to HMRC.  In error on 5 July City Trustees sent both cheques back to Mr Aspa.  On realising that he had received the HMRC cheque in error Mr Aspa sent the cheque to City Trustees by return on 5 July.  City Trustees sent the cheque to HMRC. 
8. On 5 July Hargreaves Lansdown were told by City Trustees that they did not have transfer discharge forms.  City Trustees asked Hargreaves Lansdown how they should proceed to transfer the Hargreaves Lansdown stock-broking account.  Hargreaves Lansdown sent the requested information to City Trustees on 9 July.
9. On 12 July Hargreaves Lansdown requested authority from City Trustees to transfer assets from Mr Aspa’s account to his SIPP account. City Trustees sent stock transfer forms to Hargreaves Lansdown on 25 July, confirming that a bank balance would shortly be provided.
10. On 6 August City Trustees sought clarification from Hargreaves Lansdown of their preferred wording for use in the transfer form for the transfer of funds. On 11 August Hargreaves Lansdown advised City Trustees that a simple letter of authority was required for the transfer, however, Hargreaves Lansdown did not have a standard authority to provide to City Trustees as an example of their preferred format.
11. The HMRC cheque sent to Mr Aspa in error and returned by him to City Trustees on 5 July was debited against the SSAS bank account on 13 August. However on the same day City Trustees asked Mr Aspa to return the HMRC cheque to them (whereas in fact Mr Aspa had already returned it). 
12. Mr Aspa rang City Trustees on 16 August to find out why the transfer was so delayed.  He says he was told that the SSAS technician was overworked and was trying to achieve the work of two members of staff.
13. On 20 August Hargreaves Lansdown received the completed transfer authority.  Hargreaves Lansdown sent the closing valuation to City Trustees confirming that internal assets had been transferred to the SIPP.
14. On 7 September, Mr Aspa telephoned City Trustees for a progress report on the transfer of his funds. However, he was unable to gain any information since the staff were on holiday who normally dealt with his transactions.  
15. On 16 September Hargreaves Lansdown confirmed that the account had been closed.
16. On 11 October Mr Aspa spoke to a Director of City Trustees to establish why there was still a delay. On 15 October the Director to whom Mr Aspa had previously spoken at City Trustees wrote to Mr Aspa accepting that City Trustees were in part to blame for the delays. To acknowledge this the Director agreed in her letter to waive the transfer out fee for the SSAS fund of £1,175 (including VAT), together with the administration fees for the SSAS for August, September and October 2007 (£378.93). The Director said that the delay in completing the transfer arose in part from confusion arising from a missing cheque for HMRC.  The missing cheque for £471.95 had been debited from the SSAS account on 21 June but City Trustees did not have access to the NatWest bank account to confirm the position. According to their records this cheque had not been received for payment to HMRC from Mr Aspa. City Trustees contacted NatWest on three occasions to request copies of bank statements to ascertain the true position of which cheques had been debited from the account and when.  NatWest confirmed to City Trustees that they were willing only to provide bank statements to one signatory - in this case Mr Aspa.

17. On 16 October NatWest received a request from City Trustees dated 12 October requesting the SSAS account to be closed and for the balance to be sent to Hargreaves Lansdown.

18. On 17 October Mr Aspa requested payment of the refund referred to in City Trustees’ letter of 15 October.  However, a technician at City Trustees told Mr Aspa that he had only paid his annual administration fee until the end of July and therefore a refund did not apply in his case. Although Mr Aspa explained that his fees for August and September 2007 had been paid in advance on 20 November 2006, the technician told Mr Aspa that the waiver of the transfer out fee was equivalent to the administration fees normally payable for August, September and October and therefore a refund was not appropriate. 

19. By 25 October the transfer from City Trustees to Hargreaves Lansdown had still not taken effect. Mr Aspa wrote to City Trustees on 25 October to complain about the lengthy delay by them in the whole transaction of winding up the SSAS and the transferring of funds to the new SIPP set up by Hargreaves Lansdown.  Mr Aspa has told my office that as a result of the delay he had to draw on savings for two months since he was not able to receive his pension until the transfer of funds and winding up of the SSAS had been completed. 
20. Mr Aspa has not received a P45 from City Trustees following the transfer of his SSAS.
Mr Aspa’s position

21. Mr Aspa says that there have been delays throughout the whole transaction of winding up his SSAS account and transferring funds to Hargreaves Lansdown. 20 weeks elapsed since his initial request on 5 June to City Trustees to transfer his funds to Hargreaves Lansdown. By 25 October the winding up of the SSAS had still not been completed.  He says his monthly pension was not paid from June since all funds had to be transferred to the new trustees before pension payments may be resumed.

22. Mr Aspa is of the opinion that since the cheques to cover his tax were not presented to HMRC in a timely manner, City Trustees generated confusion not only within their own office but also with HMRC.  As a result Mr Aspa’s P60 shows unpaid tax for 2006/7 as a consequence of the late payment of the November 2006 cheque.  Mr Aspa had tried to speak to the salaries department at City Trustees to try to rectify the problem but had been unable to speak with staff in that department. Mr Aspa was concerned that he would receive a fine from HMRC for late payment of tax, he has, however, confirmed to me that he has not been fined.

23. Mr Aspa says that as a cheque signatory City Trustees was entitled to receive bank statements sent direct by NatWest.  Mr Aspa is of the opinion that City Trustees’s failure to request the facility from NatWest led to many weeks delay in tracing the missing cheque.

24. Mr Aspa says that since the Director of City Trustees stated that the waiver of the transfer out fee and the August, September and October 2007 fees to be “a fair reflection of the situation” it is outrageous that City Trustees should renege on a written commitment.     
25. Mr Aspa did not receive a pension payment until 27 November and had to use his savings, so he is claiming compensation of £3,750 which he says is equivalent to two months’ pension instalments.   
City Trustees’ position

26. City Trustees say that whilst delays occurred it was not possible to complete the transfer because they had not been provided with the appropriate wording from Hargreaves Lansdown in order to give the appropriate authority.
27. City Trustees did not run the bank account for the SSAS so it was not possible for City Trustees to see what monies had been paid in and out of the account and discuss this further with HMRC. The HMRC cheque for £471.95 had been debited from the account without City Trustees’ knowledge and HMRC were unclear as to whether or not they had received these funds.  It was not until several phone calls were made to HMRC that they finally established that the cheque had been paid and it was possible to close the SSAS account. The administration staff had tried on at least three occasions to ascertain from HMRC whether or not the correct amount of tax had been collected. 

28. The Director of City Trustees confirmed on 17 December that having contacted NatWest herself she was told initially that duplicate bank statements could not be provided.  The Director agreed that on another call to NatWest she was told that a manual diary system could be set up to deal with the request to send duplicate bank statements to a second signatory on a monthly basis.     

29. City Trustees has confirmed that they will provide form P45 on request from Hargreaves Lansdown. 

30. City Trustees advised Mr Aspa on 28 January 2008 that they were unable to inform HMRC of the winding up of the SSAS since Mr Aspa had registered himself with HMRC as the SSAS administrator.  This prevented City Trustees from being able to take any further action, since HMRC permit only one administrator. 

31. City Trustees told this office they did not refuse to waive the August and September fees, however, since the funds were not transferred until November 2007 City Trustees say they waived the October and November 2007 fees of £99.85 plus the transfer out costs of £1,175 (including VAT).  There had been no agreement to waive the transfer out fee.  
32. City Trustees say that they were unable to transfer all of the stock on 21 August 2007 due to “stock restrictions”.  Mr Aspa says that he was unaware of any restrictions on stock.  Hargreaves Lansdown have told my office that they do not know of any restrictions or have a record of Hargreaves Lansdown at any time informing City Trustees of the possibility of a delay due to stock restrictions.
Conclusions

33. I find that City Trustees did cause unnecessary delay in the transfer.  They should have dealt more quickly with the relatively simple matter of a discharge.  The discharge would have been to protect them, so it was for them to produce whatever wording they thought would do that. 
34. The matter of the HMRC cheque caused further confusion.  If City Trustees needed copy bank statements to reconcile the account and resolve the transfer they should have asked for them at the start.
35. Mr Aspa has not suffered any real financial loss as a result of what happened, however.  The income that he did not draw from the SSAS was transferred to the SIPP and can now be drawn.  He did suffer some annoyance and inconvenience as a result of the delay.
36. Mr Aspa is unhappy with City Trustees’ charges and regards them as inefficient and incompetent.  My role is to ensure that any direct harm Mr Aspa has suffered is redressed, not to set standards for the commercial relationship between City Trustees and its customers. 
37. City Trustees has waived a fee of £1,175 (including VAT) and has waived administration fees of £99.85, a total of 1,274.85.  Awards that I would make for distress and inconvenience, as opposed to direct financial loss, are usually substantially below that amount.  I do not have power to make penal awards.

38. In the circumstances, although there has been maladministration, I consider that Mr Aspa has already been adequately compensated and do not uphold his complaint.
TONY KING

Pensions Ombudsman

25 March 2009
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