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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D F Jackman

	Scheme
	:
	National Mutual Policy No: P860296 

	Respondent
	:
	Windsor Life Assurance Co Ltd


Subject 
Mr Jackman alleges that Windsor Life Assurance Co Ltd (Windsor Life), the managers of the above policy, provided him with misleading information regarding the name of the Fixed Interest Fund and also its performance prior to his switch of policy funds into it. 

DETAILED DETERMINATION

Material Facts
1. In January 1994, Mr Jackman transferred his pension rights from a previous pension arrangement into a National Mutual personal pension plan (the Plan) which comprised of two policies, one accepting the protected rights (number P860296) and the other the non-protected rights (number K860295) elements of the transfer value respectively. 
2. The protected rights policy had a maturity date of 12 August 2008, i.e. Mr Jackman’s 60th birthday. 
3. The business of N M Pensions Ltd (incorporating National Mutual and subsequently also G E Pensions Ltd), administered under the “Tomorrow” trading name, was transferred to Windsor Life on 31 December 2007.  References to National Mutual, G E Pensions Ltd and “Tomorrow” have been replaced with Windsor Life in subsequent paragraphs.   
4. In June 1998, Mr Jackman completed a “Change of Servicing Agent” letter for each policy, informing Windsor Life that he would like the servicing of both his policies to be carried out by the independent financial adviser, A G Rankine & Co, (the IFA). The IFA subsequently asked Windsor Life to provide details of the residual fund available to Mr Jackman from his non-protected rights policy assuming he retired on his 50th birthday and elected to receive a tax free cash lump sum. The IFA sent the appropriate written authorisation to disclose information with the request and received the relevant information in July. 
5. In March 2006, Mr Jackman informed Windsor Life that he wished to transfer the protected rights policy funds invested in their Managed Fund to either the Deposit or Fixed Interest Fund so that there was “no loss in the fund value during the two years leading up to a pension becoming payable”. He also asked them to send him past investment performance details for these two funds so that he could make an informed decision. 
6. Windsor Life provided him with copies of their “Summary of Unit Linked Funds” and “Fund and index statistics” as at 28 February 2006. Both leaflets included a proviso that:

“It should be remembered that past performance is not a guide to future performance and that the value of investments is not guaranteed and will fluctuate.”
7. The statistics showed that the Fixed Interest Fund had on average provided annualised growth of 5.0% and 5.4% over the previous three and five years respectively, and that the percentage growth in each of the preceding five years had been positive. The summary stated that the objective of the Fixed Interest Fund was to outperform the FTSE All Gilts index over rolling three year periods and that the principal investments in the fund were British Government securities (Gilts) and other sterling fixed interest securities (bonds).  
8. Having studied this information, Mr Jackman decided to switch 75% of his existing Managed Fund holdings to the Fixed Interest Fund. He completed a fund switch request on 30 March 2006 and returned it to Windsor Life. 
9. Windsor Life sent Mr Jackman and his IFA copies of a switch statement showing the number of protected rights policy units held in the Managed and Fixed Interest Funds immediately before and after the switch made on 3 April 2006 and the corresponding bid values. The statement also included a stipulation that the future value of units would depend on the movement in unit prices which could go down as well as up. 
10. In April 2007, Mr Jackman informed Windsor Life that he was surprised to find out that the bid value of the protected rights policy unit holdings in the Fixed Interest Fund had only increased from £18,546 as at 3 April 2006 to £18,585 as at 8 April 2007, i.e. an increase of £39 or 0.21%. He found this investment performance of this fund unacceptable and asked for the previous fund switch to be reversed. 

11. Windsor Life carried out his instructions on 19 April 2007. The bid prices of the Managed and Fixed Interest Funds on this date were slightly higher and lower respectively than those which had applied on 3 April 2006. The number of protected rights policy units held in the Managed Fund immediately after this switch of 4,475.573 was therefore lower than the amount before the original switch, i.e.  4,724.524. 
12. In June 2007, Windsor Life informed Mr Jackman that all future correspondence would be sent to him directly because his IFA had told them that they no longer acted as servicing agent for the protected rights policy.
13. Windsor Life provided Mr Jackman with details of the performance of the Fixed Interest Fund for the following periods in accordance with his instructions:
	Date
	Percentage Growth

	28 February 2006 to 28 February 2007
	-0.1

	3 April 2006 to 19 April 2007
	-0.12


14. After considering Mr Jackman’s request for the reinstatement of the 248.95 lost units in the Managed Fund, Windsor Life informed him that, in their opinion, they had provided him with sufficient details to make an informed choice prior to the original fund switch being made and did not therefore accede to his request.
Windsor Life’s position 

15. In accordance with Financial Services Authority requirements, they are not authorised to provide financial advice but can give information upon request. They prefer to carry out business transactions through IFAs who are qualified to make investment decisions on behalf of their clients but if they receive investment instructions direct from a client, they are then obliged to act upon them.
16. The Fixed Interest Fund does not operate as a fixed interest savings account and the title “Fixed Interest” was used to denote the principal investments in which the fund was invested that could fluctuate in value. 
17. The rate of interest payable for Gilts and other types of bonds is fixed at the time of issue and the capital is repayable at a specified redemption date. The investment risk is low because the redemption date and amount of capital to be paid back is known. But before redemption the capital will fluctuate with the general level of interest rates. If interest rates rise, the value of Gilts and bonds will tend to fall (and vice versa). 
Mr Jackman’s position

18. There should not be any investment risk associated with a fund named “Fixed Interest Fund”. It should be impossible for an interest earning fund to declare a negative return. 
19. He made his motive for transferring part of the protected rights policy savings into a “safe haven” perfectly clear to Windsor Life in March 2006. As their Fixed Interest Fund is not a “safe haven”, the transfer should never have been sanctioned by Windsor Life.

20. He rejected the financial advice offered to him by A G Rankine & Co in 1998 for his non-protected rights policy which he felt was unsatisfactory. He purchased an annuity with a pension provider which he had chosen by himself and has not had any further contact with this IFA since.

21. He says that he did not appoint A G Rankine & Co to also provide financial advice for the protected rights policy. 

22. Having received details of his switch request in March 2006, Windsor Life should have recommended that he sought independent financial advice before proceeding. 
Conclusions
23. The evidence is clear that Mr Jackman had explicitly informed Windsor Life that he wished to safeguard the value of the protected rights policy fund from falls during the two years leading up to its maturity date. He believed that his objective would be met by either investing in the Deposit or Fixed Interest Fund.
24. Windsor Life provided Mr Jackman with details of the investment performance, objectives and principal investments of all their funds. They did not, however, put right his mistaken view that by investing in the Fixed Interest Fund he was guaranteed a reasonable positive return. 
25. There is only a fine line between giving factual information and providing investment advice. Pointing out the possibility of negative returns in the Fixed Interest Fund to Mr Jackman could arguably be said to fall into the former category. But it is understandable, however, why Windsor Life did not do so believing that this could be misconstrued as giving investment advice which they were not authorised to do under the Financial Services Act.
26. After studying the information given to him, it would seem that Mr Jackman felt that he was capable of making the decision to switch 75% of his investments from the Managed Fund to the Fixed Interest Fund himself without seeking any independent financial advice. The information on which his decision was based was rudimentary but it did include a clear stipulation that past performance of all the funds was not a guide to future performance and the value of investments would fluctuate. 
27. The name “Fixed Interest Fund” is commonplace for this type of fund in the investment universe. It is clear that Mr Jackman had assumed that the Fixed Interest Fund would offer a fixed level of return and his investment could not drop in value. However, that is not the case, the value of his fund is linked to the value of the fixed interest securities in the market place at any point in time.

28. However, Windsor Life supplied the information requested of them, and I am unable to conclude that they actively misled Mr Jackman. His aim was to protect his underlying fund as he approached retirement, and there is no doubt that switching to the fixed interest fund did in fact protect his investment from the potentially greater volatility of the stock market. 
29. Although I have noted his assertion that he was dissatisfied with the financial advice which he received from the IFA in 1998 for his non-protected rights policy, I cannot overlook the fact that the evidence which I have seen, contrary to Mr Jackman’s recollection, clearly shows that the appointment was for both his policies and was not terminated until June 2007. It was in any event open to him to research the Fixed Interest Fund in more detail by seeking financial advice either from his existing IFA, or to have appointed a new one should he have wished to do so, and defer his decision to invest in it until he was completely satisfied that it was the correct option for him. By deciding not to explore that possibility, Mr Jackman chose not to make a more informed comparison.
30. Mr Jackman may have decided that no further information was necessary because he thought he understood how the Fixed Interest Fund operated. Regrettably that was patently not the case. And the Fund is indeed invested in Fixed Interest securities so I think it would be going too far to say it was inappropriately named. 

31. Although I sympathise with Mr Jackman’s situation, I find that there has been no maladministration on the part of Windsor Life. I do not therefore uphold his complaint against them.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 February 2009
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