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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J W J Dennis 

	Scheme
	:
	The Vauxhall Motors Limited Pension Plan (the Plan)

	Respondents
	:
	GM (UK) Pension Trustees Limited (the Trustees)


Subject
Mr Dennis disagrees with the decision of the Trustees of the Plan to stop payment of his Incapacity Pension.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because it cannot be said that the Trustees have reached a perverse decision. 
DETAILED DETERMINATION

Material Facts
1. Mr Dennis was born on 16 October 1961.

2. He was employed by Vauxhall Motors Limited (Vauxhall) from 15 August 1983 until 30 March 2001, when his employment was terminated on grounds of ill-health and he was awarded an Incapacity Pension.  
3. On 16 February 2007, Vauxhall’s pension department wrote to Mr Dennis asking him to provide verification that he remained eligible to receive an Incapacity Pension.  In his response, Mr Dennis indicated that he had been in employment since October 2001 and that he worked part-time.
4. On 26 April 2007, the pension department requested more detailed information from Mr Dennis in connection with his current employment. Mr Dennis responded that his current work was of a clerical nature, that he worked 33½ hours per week and his salary was £12,000 per annum. 
5. The Trustees, having considered Mr Dennis’ response, arranged for Mr Dennis to be examined by their medical advisers, Capita Health Solutions Limited (Capita). The email from the pension department to Capita requesting the examination stated that Mr Dennis was “Working in a clerical job, 33.5 hours per week…” 
6. The matter was referred to Dr Sheard, an occupational health physician with Capita, who referred the matter to another occupational health physician within Capita, Dr Bonsall. Dr Bonsall examined Mr Dennis on 2 July 2007. Dr Bonsall’s handwritten notes taken during the examination include, amongst other statements “Currently works P/T for HMRC” and “HMRC 33 hrs. Sedentary”. There are no entries regarding Mr Dennis’ ability, or not, to work full-time. 
7.  Dr Bonsall, in his report, dated 9 July 2007, to Dr Sheard stated:
“…I saw Mr Dennis on 2 July 2007 at Milton Keynes. I have seen him on other occasions, as he is now an employee of HMRC. Clearly, I do not have his Civil Service medical file, but I do recall his case reasonably well. …
Mr Dennis is forty six. He had an MI at the age of thirty six. He has no family history. He has unstable angina and variable exercise tolerance. He has had four or five angiograms and two separate angioplasty procedures, with a stent inserted. He also has intermittent claudication, and has problems with stairs. 
Mr Dennis also has a form of colitis. He sees Dr Lenson-Miller locally…He fatigues easily and is somewhat depressed.

Mr Dennis is on a catalogue of medication (see my written notes). He is currently managing the job with HMRC as a Tax Collector, but he has had significant sickness absence. …
My view is that Mr Dennis will be unfit to work in a car factory, due to the physical size of the car factory. …Overall, I do not believe he is fit for his earlier role. …He has not seen his cardiac specialist for some time.”   

8. Having considered Dr Bonsall’s report, Dr Sheard wrote to the Trustees, on 4 September 2007, saying:

“…My colleague has formulated the opinion that Mr Dennis is unfit to work in a car factory due to the physical size of the work environment. Mr Dennis would struggle with the physical aspects such as climbing the stairs and would need suitable and sufficient access to toilet facilities. My colleague does not believe he is fit for work on a production line in such an environment.

It is likely that Mr Dennis’ medical condition is both chronic and has a substantial effect on his everyday life. In the circumstances it is likely that he will be afforded protection under the Disability Discrimination Act. Mr Dennis is fit for work of an office based or sedentary nature with no significant manual handling element where he has easy access to suitable and sufficient toilet facilities. In the circumstances he cannot be considered permanently unfit for any reasonable paid employment.

In my opinion Mr Dennis has a permanent medical condition and on the balance of probabilities he is permanently unable to carry out any job within the normal range of his previous employment. He is, however, not permanently incapable of any reasonable paid employment and indeed is working…”
9. Vauxhall’s pension department advised Mr Dennis, by way of a letter, dated 1 October 2007, that he was no longer eligible to receive an Incapacity Pension.  
10. Mr Dennis instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on the grounds that he did not currently work on a full-time basis. The matter was referred back to Capita to ensure that Capita’s conclusions were made in the full knowledge of the definition of “Incapacity”. Vauxhall’s pension department requested further clarification from Capita who responded on 13 November 2007, as follows:

“…In applying this test I understand that:

1. The question of whether work is available is irrelevant.

2. The work is not required to be similar to that currently performed by the individual concerned.

3. The work must be full time work.

I understand that the standard of proof required, is that, on the balance of probabilities, in other words 51% probability. …

My colleague’s advice is that Mr Dennis’ medical condition is both chronic and has a substantial effect on his everyday life. …My colleague advises that Mr Dennis is fit for work of an office based, sedentary nature with no significant manual handling element where he has easy access to suitable and sufficient toilet facilities. In the circumstances and in my opinion, on the balance of probabilities, he cannot be considered permanently unfit for any reasonable paid employment…”   
11. The Appointed Person provided his Stage 1 IDRP decision on 23 November 2007 as follows:
“The nature of your disagreement is that whilst the definition of incapacity in the trust deed refers to full-time working, you are working 4½ days or 33½ hours per week and regard this as part-time working. …

The definition of Incapacity requires the medical authority, in the context of your particular situation, to certify that you are now unable to undertake full-time work. The fact that you are only working part-time, did not, in the medical authority’s opinion, mean that you were unable to undertake any full-time work…”

12. Mr Dennis appealed the Stage I IDRP decision which was upheld at Stage 2 of IDRP.   
Submissions   
13. Mr Dennis submits:

13.1. the Trustees failed to inform the Plan’s medical advisers of his full medical condition. He informed the Trustees of the onset of dementia due to the Vitamin B12 deficiency but they did not pass this information to Capita;

13.2. the Trustees and Capita have not referred to his medical consultants who will confirm that he is unable to work full-time;
13.3. it is perverse to take away an Incapacity Pension from a person who is suffering from severe ill health. He is suffering from coronary heart disease, diabetes, Crohns disease, Vitamin B12 deficiency, arthritis and has mental health issues;
13.4. confidential information has been passed unlawfully between the Trustees and Capita. He did not give his permission for the Trustees to give Capita details of how much he earned and how many hours he worked. Capita had no right to divulge information that they had obtained whilst working as agents of his current employer, HMRC; 
13.5. the Trustees had a duty of care to ensure that the appointed medical advisers followed the rules of the Plan in relation to establishing the ability to work full-time or part-time;
13.6. the Trustees are in breach of the European Convention on Human Rights (ECHR). Protocol 1 safeguards rights to property and his pension and pension rights are his property;
13.7. taking away his pension should not be based on the Plan’s finances;
13.8. the Trustees have never defined full-time work; 
13.9. he is unable to work full-time which was agreed by Dr Bonsall when he examined him for his current employer. Dr Bonsall was not asked if he was able to work full-time.  
14. The Trustees submit:
14.1. their medical advisers unambiguously concluded that Mr Dennis was fit for some form of full-time employment, and did so with a clear understanding of the definition of incapacity for the purpose of the Rules; 

14.2. it is difficult to see how Mr Dennis’ full medical condition has not been divulged to the medical advisers. There is no information relevant to the question of whether Mr Dennis’ Incapacity Pension should be stopped held by the Trustees over and beyond the information supplied by Mr Dennis to the Trustees;   
14.3. the Pensions Ombudsman does not have jurisdiction to challenge or dispute the substance of medical opinions reached by the Trustees’ medical advisers; 

14.4. the fact that the doctor who examined Mr Dennis in connection with the issue of his current ability to undertake office work also examined Mr Dennis on behalf of Mr Dennis’ current employer, does not affect the conclusions reached. There is no suggestion that Mr Dennis’ medical condition is different if it is examined by the doctor in question at the request of Mr Dennis’ current employer or in connection with the question of whether Mr Dennis’ Incapacity Pension under the Plan should be suspended; 

14.5. the phrase “full-time” is not defined in the Rules and on this basis the definition relied on in general employment practice should apply, the official government website for United Kingdom citizens, defines “part-time work”  as follows:
“A part-time worker is someone who works fewer hours than a full-time worker. There is no specific number of hours that makes someone full or part-time, but a full-time worker is usually 35 hours or more a week.”

There is no substantive difference between working 35 hours a week and 33.5 hours a week in determining whether Mr Dennis is or is not capable of any full-time work. The 1.5 hours difference amounts to 18 minutes per day in a five day working week;   
14.6. it is not possible for the Trustees to allow payments which are not permitted by the Trust Deed, particularly at a time when there are considerable pressures on the financing of the Plan. 
Conclusions
15. In order to be entitled to an Incapacity Pension, Mr Dennis had to have suffered a “physical or mental deterioration in health beyond that which is normally associated with advancing age or due to a decline in energy or ability and, as a result, be unable to undertake any full-time work.”  
16. Rule D2(D)(iv) of the Rules of the Plan provides that an Incapacity Pension shall cease to be payable if the member ceases to be suffering from an “Incapacity”. Before a decision to cease the Incapacity Pension is made, the Trustees needed to obtain a certificate from a designated medical authority, which in this instance is Capita.  

17. Mr Dennis’ case was referred to Dr Sheard, of Capita, who asked his colleague, Dr Bonsall, to examine Mr Dennis and provide an opinion. Dr Bonsall already knew of Mr Dennis’ various medical conditions as he had previously provided advice to HMRC, Mr Dennis’ current employers. Dr Bonsall reached the view that Mr Dennis was unable to do his previous job with Vauxhall. Dr Sheard, having considered the information given to him by Dr Bonsall, opined that Mr Dennis could not be considered permanently unfit for any reasonable paid employment. Neither at that time expressly addressed the question of whether Mr Dennis was capable of working full-time in either his current job, or any other employment. 
18. Having considered Dr Sheard’s report, the Trustees identified that he had not applied the proper test, in that he had not considered whether Mr Dennis was capable of undertaking full-time employment and, properly, referred the matter back to Dr Sheard to reconsider. Having reconsidered the matter, Dr Sheard reached the view that Mr Dennis was fit for full-time office based employment of a sedentary nature. 
19. Mr Dennis’ argument appears to be that, because he currently works 1½ hours a week less than the number of hours which would normally be considered to be full-time, it is wrong to conclude that he is capable of full-time working and that he therefore meets the criteria for “Incapacity”. That the applicant is currently not working full-time hours is not relevant as that is not the test to be applied; the test is one of capability – is the applicant able to undertake full-time employment, irrespective of the fact that he may only actually be working part-time? It seems to me an entirely reasonable view that, if somebody is working 33 and a half hours a week, they are on the balance of probabilities also able to work 35 hours. I do not therefore think the Trustees can be criticised for reaching the decision they have based on the medical evidence available to them.
20. Mr Dennis submits that confidential information has been passed unlawfully between the Trustees and Capita. He says he did not give his permission for the Trustees to give Capita details of how much he earned and how many hours he worked. I have some sympathy with Mr Dennis in not wanting his personal details to be a matter for widespread consumption. However, it is a fact that the Trustees are required to make a decision, as certified by Capita. In order to make that certification Capita must have access to the relevant information. Clearly Mr Dennis’ current employment details are highly relevant to the question of his capability, and I do not consider that Mr Dennis can reasonably complain that this information is divulged in this way when dealing with his complaint about the cessation of his Incapacity Pension.  

21. On the one hand Mr Dennis argues that Capita improperly divulged information that they had obtained whilst working as agents of his current employer, HMRC. Conversely, he also submits that weight should be given to the fact that Dr Bonsall considered he was unable to work full-time when he examined him for his current employer. Dr Bonsall in his report to Dr Sheard simply commented that he had examined Mr Dennis before, in connection with his current employment, he did not refer to the conclusions drawn from any previous examinations and I cannot see that such a comment would have influenced the outcome in any event.
22. Mr Dennis says that Capita did not approach his consultants regarding his capability to work full-time. The Rules, which require the Trustees to obtain a certificate from a designated medical authority, do not go so far as to specify that the designated medical authority must obtain advice from treating consultants or specialists. In the normal course of events I would expect such medical authorities to obtain, and have regard for, advice from the specialists in the condition from which the member suffers. In this particular case, however, the matter under review was Mr Dennis’ eligibility to continue to receive an Incapacity Pension having regard to his capability to work full-time. Taking into account that Dr Bonsall and Dr Sheard are both Accredited Specialists in Occupational Medicine and, that Dr Bonsall clearly had an in-depth knowledge of Mr Dennis’ various conditions, medications and physical capabilities, I see nothing untoward in a decision being reached without further input from Mr Dennis’ treating consultants.  
23. Mr Dennis contends that the Trustees’ decision was driven by the cost of funding his pension rather than consideration of the medical evidence. There are of course cost implications in providing a pension for someone in advance of normal retirement date but for the reasons set out above I have concluded that the Trustees’ decision was entirely reasonable and I have seen nothing to suggest that it was unduly influenced by financial considerations.
24. Albeit Mr Dennis considers the conditions he suffers from entitle him to continue to receive an Incapacity Pension and, thus, views the Trustees’ decision as perverse, in my view the Trustees have acted entirely properly in considering, and withdrawing, Mr Dennis’ Incapacity Pension, and I cannot see that Article 1 of the first Protocol to the European Convention on Human Rights has any bearing on this as Mr Dennis on that basis simply has no ongoing right to the pension.
25. For the reasons given above I do not uphold Mr Dennis’ complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 July 2009

APPENDIX

26. Rule D2(D)(iv) of the Rules that govern the Plan provides:
“The Incapacity Pension of an Incapacity Pensioner shall cease to be payable if in the opinion a medical authority designated by ;…
…(b) in relation to a retirement on these grounds on or after 1st January 1998, the Trustee.
Such Incapacity Pensioner ceases before…

…if the Member is a male Member…

…in relation to such a Member whose Pensionable Service ends on or after 1st July 1996, such a Member becomes 60,
to be under an Incapacity…”

27. Incapacity is defined in Part III of the Rules, as follows:

“…in relation to a Member whose Pensionable Service ends on or after 1st January, 1998, physical or mental deterioration in health which is beyond that which is normally associated with advancing age or simply due to a decline in energy or ability and as a result of which the individual concerned is certified by a medical authority…designated by the Trustee, unable to undertake any full time work.”  
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