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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr P Rodgers

	Policy
	Winterthur Life Universal Self Invested Personal Pension (SIPP) US00643-CPS (the Policy) 

	Respondent
	Winterthur Life UK Limited (Winterthur)


Subject
Mr Rodgers alleges that Winterthur, in their capacity as the manager of the SIPP, failed to complete the transfer of the SIPP assets to Standard Life Assurance Limited (Standard Life) in a timely manner, which resulted in him suffering a financial loss.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Winterthur because: 

· there was a delay in requesting and completing the current and pre A-day valuations, along with other internal processes which delayed the transfer of Mr Rodgers’ cash funds to his new provider; and
· as a result, Mr Rodgers purchased fewer units in his new SIPP than he would otherwise have done. 
DETAILED DETERMINATION

Material Facts

1. Mr Rodgers had a number of pension arrangements and wanted to consolidate these within his new SIPP with Standard Life.  One of these arrangements was the SIPP with Winterthur, from which he was already drawing income. 
2. In preparation for the Winterthur transfer, all assets were disinvested to cash in two tranches on 24 and 31 October 2006, and moved to Winterthur’s trustee bank account held with the Royal Bank of Scotland (RBS) on 27 October and 3 November 2006 respectively. 
3. Mr Rodgers had been unhappy with the service received from Winterthur and accepted that his decision to disinvest in 2006 would take him ‘out of the market’.  However, he believed a cash transfer would be the quickest method once his transfer application had been made.  
4. Investment instructions were provided to Standard Life in the application form dated 26 January 2007.  Standard Life received these instructions on 27 January.  This action was taken to ensure Standard Life could invest funds as soon as they got them.

5. Mr Rodger’s IFA (the IFA) contacted Winterthur on 14 February 2007 and requested the appropriate transfer documentation.  This was sent out two days later.
6. Winterthur received a letter and a completed Transfer Discharge Form from Mr Rodgers on 20 February.  This confirmed the transfer to Standard Life was to proceed on a cash basis as all assets had already been sold.  
7. Winterthur received the completed Receiving Scheme Warranty from Standard Life on 21 February, enabling the transfer to proceed.

8. Winterthur issued an internal instruction on 27 February requesting details of the investment split between funds in drawdown and those funds which were not.  Mr Rodgers was also advised that the transfer value was £247,646.05.  
9. Winterthur issued a second internal instruction on 6 March requesting current and pre A-day valuations to enable the income drawdown calculations to be completed. 
10. Winterthur’s letter to this office dated 6 March 2009 stated that they allowed 28 days to complete a full reconciliation of a client’s pension portfolio, and that Mr Rodgers’ valuation had been completed in 21 days.  Winterthur later supplied an extract of the internal valuation procedures manual, “Trigger for a valuation request” which clarified it should take no longer than 25 working days to produce a valuation.  They also supplied section 8, “Valuation request” of the transfer out procedure overview as part of this investigation.    

11. The valuation was completed on 4 April 2007 – this confirmed that on 5 April 2006 the portfolio was valued at £237,864.23, and £249,683.82 on 2 April 2007.

12. Winterthur was unable to complete the necessary final calculations until the closing interest on the RBS account had been calculated.  This was done on 13 April 2007.  
13. Winterthur stated that they had a general timescale of five working days for completing each piece of transfer out work, but had stated in earlier correspondence that they had a total of eight working days to complete the payment of funds.  
14. Winterthur completed the transfer of the cash balance plus interest (£250,398.96) to Standard Life on 16 April.  Final calculations were sent to Standard Life on 18 April.

15. Mr Rodgers’ original investment with Standard Life had been split between 12 funds (see Appendix for details). 
Mr Rodgers’ position 

16. The SIPP with Winterthur contained two tranches of income drawdown and a smaller non-crystallised portion.  Mr Rodgers recognised Winterthur had to obtain relevant information in order that Standard Life could set up his SIPP correctly. 
17. The IFA said his client kept an “eye on market movements and took a proactive role with the underlying investments”, hence his dissatisfaction with the Winterthur delay.   

18. Mr Rodgers claimed the “investment time out of the market had a significant value” which had not been acknowledged by Winterthur, despite the fact that they were sitting on his money.   

19. The IFA also stated that Mr Rodgers had been “disadvantaged because his money had been held in cash for longer than he felt it should have been due to time delays.  The market had improved relatively significantly over the period of time in question”.

20. According to the IFA, even taking into account Winterthur’s declared five day service standard the transfer to Standard Life took an “inordinate amount of time”.  

21. The IFA said “this should not have been a very difficult or time consuming exercise.  All assets were sold and held in cash and all documentation was received by Winterthur on 21 February.  From this date, there were only internal administration enquiries and general administration issues within Winterthur Life that held up the payment of the monies …”.

22. The IFA contested Winterthur’s own declared service standards and said the process should have been completed by around 15 March.  The IFA asked Standard Life to prepare a scenario which assumed the transfer had gone ahead on this date using the original investment instructions supplied, and to calculate the value of the notional fund at 16 April.  If the £250,398.96 transfer had occurred on 15 March the value of Mr Rodgers’ Standard Life fund at 16 April would have been £260,915.06, an increase of 4.2%.

Winterthur’s position

23. In their complaint assessment letter to Mr Rodgers, Winterthur said they were sorry that the transfer was not completed sooner, but confirmed that each of aspect of the transfer process had been processed within a five working day period, which they considered to be fair and reasonable.  They were unable to agree that delays occurred or that Mr Rodgers had been financially disadvantaged.
24. Winterthur stated in a letter to this office that they had completed Mr Rodgers’ valuations within 21 days which is within their allowable timeframe of 28 days.  They also confirmed in the same letter that their Claims Team had “a total of 8 working days to complete the payment of the funds” once interest had been calculated.    
25. In a further letter to this office Winterthur made the following comments (see below), and enclosed an extract of the internal valuation procedure manual detailing the timeframe allowed to “complete a fully reconciled valuation”, together with a copy of the internal transfer out procedure overview.

“With regards to our internal timescales, I can confirm that they were met during the transfer of this plan.  In 2007, the general timescale for each piece of transfer out work to be reviewed was 5 working days, as the completion of the piece of work may depend on third party involvement.  The service standards for each task take into account the overall level of business.  The aim of those standards is to ensure a task is reviewed within a reasonable period while the task itself may not necessarily be able to be completed if third party information is outstanding.    

You will note from my letter dated 24 July 2007 that the transfer out was requested during a telephone call from the IFA on 14 February 2007.  The transfer of the pension fund was completed 16 April 2007, with the final confirmation being sent to Standard Life on 18 April 2007.  Therefore if you consider 14 February 2007 as day zero and the two bank holidays at Easter, the transfer was completed after 43 working days”.   

26. In response to the suggestion that the transfer could have been completed by 16 March 2007, Winterthur did not agree.  Overall, they believe the transfer was completed in a timely manner.  
Conclusions

27. There are inconsistencies in Winterthur’s quoted service standards.  They claim each task has a five working day turnaround time but they have also stated they have up to eight working days to complete the payment of funds.  Similarly, they claim to have 28 working days to complete a valuation, yet their paperwork does not substantiate this claim – it actually says they have no more than 25 working days to complete a valuation, and on the face of it they completed Mr Rodgers’ valuation within this timeframe.

28. The standard time to complete a valuation is 25 working days according to the process summary “Trigger for a valuation request”.  However, this has no bearing on Mr Rodgers’ case.  This period is only a guide for the production of annual valuations.  A reasonable period for obtaining valuations where a transfer value is taking place depends on the particular circumstances and nature of the investments.  I consider that in the circumstances (Mr Rodgers’ having already disinvested) it should have taken no longer than two calendar weeks, or ten working days, to produce a valuation.

29. Section 8 – “Valuation request” of the transfer out procedure overview is unclear as to what stage during the transfer process a valuation (if even required) should have been requested for Mr Rodgers.  It is clear however that this could have been requested before 6 March 2007.  

30. Winterthur’s comments about timescales have little substance in my view when applied to this particular case.  They said each element of the transfer task had a review period of five working days, but completion of the task within five working days was not certain due to possible third party involvement.  In Mr Rodgers’ case there was clearly no third party involvement beyond 21 February 2007, only internal discussions between Winterthur departments.    

31. I can see that the income drawdown element of Mr Rodgers’ Winterthur SIPP involved some additional work as part of the transfer out process.  However, overall this was a straightforward cash transfer and the transfer of funds to Standard Life should have been done in a timely manner, especially when the decision to disinvest to cash had already been taken in late 2006. 
32. Winterthur’s say that it was not possible to complete each stage of the transfer process and make payment by 16 March 2007.  But they have not offered any real explanation as to why they believe it was not possible, except to fall back having a set number of working days to complete each separate process.   

33. Winterthur’s Income Drawdown Team requested details of the investment split on 27 February 2007 and then delayed the process by waiting until 6 March to request the valuations.  Although strictly speaking this latter request was made within five working days of the initial request, I cannot see any reason for them to have dealt with the two requests one by one. 

34. Furthermore, the final split calculation did not appear to hold up the actual cash transfer as indicated in Winterthur’s letter to Mr Rodgers of 24 July 2007.  The cash transfer was made on 16 April 2007, yet completed final split calculations were only sent to Standard Life on 18 April.  This indicates that the transfer payment could have been made earlier than it was, and that the other information could have been passed to Standard Life later on once the split calculations were complete.     
35. I am therefore satisfied that maladministration has occurred in the form of delay because 43 working days to process the transfer was unreasonable.  The question I must consider is what would have been a reasonable timescale for making the transfer to Standard Life, and more importantly has Mr Rodgers suffered injustice as a consequence of the maladministration.

36. The IFA considered his client had suffered a loss in the region of £10,500 based on the £250,398.96 transfer payment that was made to Standard Life on 16 April 2007.  I do not agree with this calculation.
37. In my opinion it would have been reasonable for Winterthur to have concluded the transfer by 16 March 2007, with Standard Life ready to invest monies on 19 March 2007.  This allows 10 working days to obtain the investment split and valuations which could have been requested at the same time, and a further seven working days to calculate the closing interest and make the transfer. 
38. Mr Rodgers’ loss (if any) is the difference between the number of units that could have been purchased on 19 March and the number actually purchased on 16 April 2007.  

39. The value of Mr Rodgers’ portfolio (including interest) at 16 March was £249,683.82.  If this sum had been invested on 19 March its value would have been £259,418.38 on 16 April 2007.  As can be seen from the Appendix, the movement of unit prices between the two dates meant that the difference in some funds increased, and in others it decreased.

40. To the extent that there is an overall loss of £9,734.56 in the value of units purchased, it is my view that Mr Rodgers has suffered an injustice in the form of a financial loss.  The amount of any loss will naturally fluctuate with changes in unit values over time. 
41. My role is to consider how best to put Mr Rodgers back into the position he should have been in had the event complained about not occurred.  I have considered replicating the original event of 16 April 2007 by using the original investment instructions back then to purchase the correct amount of units for Mr Rodgers on 19 March.  However, I am aware that there has been a fairly active transaction history on the Standard Life SIPP between 16 April and now, including numerous fund switches.
42. Taking everything into account, the proper approach in my opinion is to treat the financial loss as having crystallised on the date of the event that Mr Rodgers is complaining about – the delayed transfer on 16 April 2007.
43. The attached Appendix shows the comparison of units between the two dates - 19 March 2007 (the date I have found that units could have been purchased but for Winterthur’s maladministration) and 16 April 2007 (the date units were purchased).  The cash value available for investment on 19 March 2007 was £249,684, and if this had been invested on that date its value would have been £259,418 on 16 April, i.e. a loss of £9,735.  However, to put Mr Rodgers back to the correct position he would have been in on 19 March, an adjustment to the loss figure must be made. 

44. The original transfer payment received by Standard Life on 16 April was £250,399, but they should have received £249,684 one month earlier.  Therefore, an overpayment of £715 (£250,399 less £249,684) has occurred.  The revised payment payable to Standard Life is therefore £9,020 (£9,735 less £715).   
45. I am making an appropriate direction below.  

46. In addition to the financial loss, I consider that Mr Rodgers has suffered injustice in the form of distress and inconvenience and make a direction below in recognition of that.
Directions

47. Winterthur are, within 28 days of the date of this determination, to:

· transfer the sum of £9,020 plus simple interest calculated from 19 March 2007 to the date of payment in accordance with the base rate for the time being quoted by reference banks, to Standard Life SIPP, plan number D1033260000, to be invested as Mr Rodgers directs;
· pay to Mr Rodgers £150 in recognition of the distress and inconvenience he has suffered as a result of the injustice identified above.   
TONY KING

Pensions Ombudsman

3 November 2009

	Code/Fund
	Split
	Unit price @ 

19/3/2007

£
	Number of units that could have been purchased @ 19/3/2007 
	Number of units actually purchased on 16/4/2007 
	Difference in number of units purchased
	Unit price @ 16/4/2007
£
	Value of under/over purchased units @ 16/4/2007

	K2 - SCH UK MID 250
	5%
	1.89182476
	6,599.02
	6,238.98
	-360.04
	2.001
	+£720

	K1 - INVESCO HI INC
	8%
	1.90220914
	10,500.8
	9,898.27
	-602.53
	2.018
	+£1,216

	1V - OM UK SL MI
	5%
	1.18622016
	10,524.35
	9,915.96
	-608.39
	1.259
	+£766

	88 - SLI UK EQ HINC
	8%
	1.10760245
	18,034.19
	17,175.16
	-859.03
	1.163
	+£999

	71 - MIRRIL LY UK SPEC
	4%
	1.13702127
	8,783.79
	8,343.65
	-440.14
	1.197
	+£527

	1L - M&G GL BAS
	9%
	1.01607456
	22,116.01
	20,711.11
	-1,404.90
	1.085
	+£1,524

	2B - FID EUROP
	9%
	1.07888249
	20,828.54
	19,305.45
	-1,523.09
	1.164
	+£1,773

	1R - NEW STAR UK PR
	12.5%
	1.1106262
	28,101.70
	27,841.64
	-260.06
	1.121
	+£292

	IS - NEW STR STER
	9%
	1.00035303
	22,463.62
	22,382.02
	-81.6
	1.004
	+£82

	RM - AVIVAAP ROPINVES
	12.5%
	1.27204531
	24,535.67
	24,555.85
	+20.18
	1.271
	-£26

	IU - OM CORP
	9%
	1.01210375
	22,202.82
	22,205.10
	+2.28
	1.012
	-£2

	KQ - FIDELITY SE AS
	9%
	1.71571196
	13,097.49
	12,094.47
	-1,003.02
	1.858
	+£1,864
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	Total loss
	
	+£9,020
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