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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D M Read

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (NHSBSA)


Subject
Mr Read complains that NHSBSA have wrongly rejected his application for Permanent Injury Benefits (PIB). 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because, although maladministration is identified, their later actions have effectively cured the earlier maladministration.   

DETAILED DETERMINATION

Material Facts
1. Mr Read was born on 4 July 1960.
2. He was employed by NHS Logistics Authority (formerly NHS Supplies Authority) as a store-man and forklift truck driver from January 1994 until February 2002. 
3. On 29 September 2000, Mr Read hurt his back whilst at work and went on sick leave. He was referred to NHS Logistics Authority’s Occupational Health Unit (OHU). The OHU physician, Dr Newman, provided a report, dated 28 February 2001, on Mr Read’s state of health. The report stated: 
“…There is no doubt that he has now had a prolapse intervertebral disc of a fairly severe nature, he has been off work for quite a while…”
4. Mr Read returned to work in March 2001. 
5. On 4 July 2001, Mr Read injured his lower back whilst putting some items into a cage in the course of his work. He went on sick leave and did not return to work.

6. Mr Read made a retrospective application for Temporary Injury Allowance (TIA) which was received by NHSBSA on 16 March 2002. The application was rejected on 30 July 2002. NHSBSA in their letter stated:

“…The medical adviser has advised that “all the reports from the occupational health, specialists and GP records have been reviewed. It is clear that there is a long history of back problems dating back to 1995 in the GP records. I have no records prior to 10.5.95. It is also clear that 2 incidents took place in Sept 2000 and July 2001 which aggravated his back pain. The investigations carried out by the specialists and the mechanism of the injury support the view that the main cause here is an underlying degenerative back condition, without which no injury would have been sustained. His disability cannot, therefore, be said to be wholly or mainly due to either or both of his injuries.”  
7. Mr Read appealed NHSBSA’s decision not to award him TIA on 23 August 2002. The appeal was rejected, on 17 October 2002, as follows:

“After reviewing the entire file, the Scheme’s medical adviser has advised that:
“Mr Read’s GP records are incomplete but we have a GP report to say that there was a lower back pain and sciatica from at least 1998 and that it was already recurrent. The X-Ray showed moderate loss of L4/5 space and loss at L5-S1.

These are inconsistent with the minor accident of back pain on lifting photocopying boxes. The pre existing back degeneration and the limited accidents leads me to conclude that the injuries from work could not have been the main cause of his impairment but the accidents brought ongoing problems to light.” 
8. Mr Read appealed NHSBSA’s decision once more. The appeal was rejected on 16 December 2002 on the basis that the medical evidence showed degenerative disease of the spine. NHSBSA’s letter concluded: “The previous reference to incomplete GP notes was made as the claimant’s GP has only released part of his records and not all the records as is normal practice.”
9. On 24 March 2003, Mr Read was examined by Mr Strachan, a Consultant Orthopaedic Surgeon. Mr Strachan’s report, dated 27 March 2003, concluded that: 
“This man appears to have had an injury which exacerbated a pre-existing back problem and also exacerbated his sciatica. It would be advisable to review the MRI scan and report to see what the present state of his back is before giving a prognosis for recovery from this recent injury.”   
10. On 13 May 2003, Mr Strachan provided an addendum to his report of 27 March 2003. The addendum concluded:
“…I have also reviewed my opinion and prognosis and confirm that his MRI scan shows degenerative disc disease at the lower three levels, particularly at L4/5, and it would appear that this accident exacerbated the pre-existing problems in his back. On the balance of probabilities therefore his symptoms due to the accident would last anything up to two and a half to three years. If he has any symptoms beyond that time, which is extremely likely in view of his history, then these symptoms would be due to the pre-existing degenerative disc disease rather than to the accident itself.

There is no evidence that the accident damaged the bones and therefore the pre-existing degenerative changes have not been accelerated….” 
11. On 31 May 2003, Mr Read made a third appeal against the decision not to award him TIA. In his letter Mr Read stated that he had been examined by Dr Rahmeh, a Consultant Rheumatologist, on 17 February 2003, who had confirmed that heavy lifting could cause the injury he had sustained. 
12. NHSBSA provided their decision on 13 October 2003 as follows:
“The Senior Medical Adviser has commented,

“….Changes on x-ray take many years to develop. They were already present when Mr Read’s lumber spine was x-rayed 2 months after his accident (November 2000).
Subsequent MRI scanning in 2002 showed extensive degenerative lumber spinal changes at three levels. Of more significance, Mr Read had already, prior to his accidents, become symptomatic from this condition having had to attend his GP with back pain on three occasions in 1998 and also with sciatica only 2 months before the September 2000 accident. It is clear he has developed a recurrent back pain and sciatica prior to his accidents. The relatively minor lifting and handling events were insufficient to cause other than transient symptoms in a normal back and cannot be considered to be wholly or mainly responsible for his back condition which the evidence suggests is constitutional and degenerative in nature. Mr Read requested an answer to his question about whether he would have had his current condition if he had not worked as a store-man. The answer would be, on the balance of probabilities, yes.”   
13. Mr Read approached the Pensions Advisory Service (TPAS) for assistance. TPAS wrote to NHSBSA asking if they would reconsider their decision not to award Mr Read TIA.  NHSBSA agreed to review the decision on the basis that Mr Strachan’s report had been unavailable [received by Mr Read on 26 June 2003] at the time of the third appeal. 
14. NHSBSA’s medical advisers sought further clarification from Dr Rahmeh who stated in her letter, dated 29 March 2004:
“…It is difficult to decide when and for how long Mr Read has had changes on his scan and whether the heavy lifting is the cause of the disc problem because he didn’t have an MRI scan before the one he had in 2002. As you note degenerative changes and disc problems are very common and we see them with and without injury…”
15. On 15 April 2004, NHSBSA advised Mr Read that, having considered the additional medical evidence, the original decision to reject his application remained unchanged.

16. Mr Read, via TPAS, complained to NHSBSA that they didn’t appear to have considered Mr Strachan’s report or the report from Dr Newman dated 28 February 2001.  NHSBSA responded, on 27 May 2004, saying that the further report from Dr Rahmeh clarified that she did not support causation in the way Mr Read supposed.
17. Mr Read responded, on 8 June 2004, saying that, if Dr Rahmeh’s report did not support his claim for TIA, then further evidence should be obtained from Mr Strachan.
18. On 2 September 2004, NHSBSA, having requested further information from Mr Strachan, awarded Mr Read a TIA on the grounds that:
“The decision to accept Mr Read’s claim for TIA takes account of the latest reports including Dr Strachan’s comment that he thinks, “that there was a period of up to three years when the whole or main part of his condition could be attributed to the accident and not the degenerative condition.”” 
19. In late February 2005, Mr Read claimed an award of PIB. Receipt of the application was acknowledged by way of a letter, from NHSBSA, dated 2 March 2005.
20. NHSBSA considered Mr Read’s TIA file, his ill health retirement file, the OHU and GP notes and, having consulted its medical advisers, issued its first decision to Mr Read on 17 March 2005. The letter stated:
“…The Scheme’s medical adviser has commented:
It is noted from the Orthopaedic Surgeon’s report of 13 May 2003 that he had ‘pre-existing problems in his back and that his accident at work exacerbated the pre-existing problem’. In a further report of 7 July 2004 he further stated that ‘I think that there was a period of up to three years when the whole or main part of his condition could be attributed to the accident and not the degenerative condition’.

It follows from this that now that this period has elapsed (on 3 July 2004) that his on going problems are due to his Degenerative Disc Disease and therefore are not wholly or mainly attributable to the duties of his NHS employment.”    
21. On 2 March 2006, Mr Read appealed against the decision not to award him PIB. The letter of appeal stated that Mr Strachan’s opinion had been based on the balance of probabilities and was therefore speculative.
22. NHSBSA stated that, in reconsidering Mr Read’s application, it had reviewed the existing evidence and noted that no new medical evidence had been submitted. On 15 May 2006, NHSBSA rejected Mr Read’s appeal. Its letter concluded: 
“…The applicant states that Mr Strachan’s opinion is speculative. On the contrary it is an expert opinion which was crucial in the acceptance of his Temporary Injury Allowance TIA Appeal. The balance of probabilities is the correct test for all Injury Benefit assessments. Whilst it is confirmed that the main attribution for his back condition can be accepted for a period of 3 years, as Mr Strachan indicated, and this secured the TIA, the same reasoning pertains to this PIB which is that after a period of 3 years the main attribution switches to his degenerative condition and thus after that and up to age 65 there is no attributable condition to attach any permanent loss of earnings to.”  
23. On 11 November 2006, Mr Read appealed once more against the decision not to award him PIB. The letter of appeal stated that he had suffered a permanent loss of earning ability and that he had not recovered from the accidents sustained while working for the NHS.   
24. NHSBSA rejected Mr Read’s appeal on 24 January 2007. Its letter concluded:
“No new medical evidence has been received …This man has a long history of back pain, and degenerative changes have been identified in his spine. He has had a number of accidents since 2000, although his back problems predate this by at least 5 years.  Specialist reports have been received from an orthopaedic surgeon and a rheumatologist. His orthopaedic surgeon clearly states that he does not expect any ongoing disability due to his accidents after two to three years. Any symptoms persisting after this time can be attributed to the underlying degenerative condition. His rheumatologist has been unable to confirm whether or not his condition is directly related to the accidents and comments that degenerative changes are found without injury…”  
25. Mr Read appealed against NHSBSA’s decision not to award PIB for a third time on 10 July 2007. The letter of appeal explains that he had undergone spinal surgery in January 2007. Mr Read did not provide any fresh medical evidence but set out in the letter the information given to him by the surgeon, Mr Hilton. In particular, that Mr Hilton had explained that as a result of a prolapsed disc “the disc comes out…and nature then shrinks it a bit, but it can never make it go away and certainly never make it go back inside…” 
26. On 17 August 2007, NHSBSA rejected Mr Read’s appeal. Its letter concluded:

“In short the evidence supports the view that degenerative change is primarily a constitutional condition. (It develops very gradually over many years and therefore Mr Read’s X ray changes noted in 2001 will have been present prior to his first reported accident.)

The remaining issue is whether his accidents wholly or mainly caused long-term damage or symptoms resulting in his current state. …
Therefore it appears likely that even without the accidents, Mr Read would have continued to have on-going problems of back pain and sciatica, which started and had been manifestly worsening in the years before his accident. The weight of evidence indicates it is likely his current condition is constitutional and is not wholly or mainly due to his job, or the reported accidents.”  

27. On 24 August 2007, Mr Read wrote to NHSBSA saying that he had provided fresh medical evidence from Mr Hilton which had not been commented upon in the latest decision. 
28. NHSBSA responded on 8 October 2007 saying that the degenerative changes from which Mr Read suffers were not related to the nature of his work or to any work-related injury and therefore it could not be said that he had suffered a permanent loss of earning ability that was wholly or mainly attributable to the duties of his NHS employment. 
29. On 16 October 2007, Mr Read wrote again to NHSBSA saying that he was still not satisfied that the comments made by his surgeon, Mr Hilton, had been answered.  

30. NHSBSA referred Mr Read’s case back to its medical advisers who advised:

“..Regarding his statement that he has provided “fresh medical evidence” contradicting Mr Strachan’s report- by this he is referring to the account of a discussion with his treating specialist Mr Hilton. There is in fact no further medical evidence as such. What Mr Hilton is reported to have told him about disc prolapse in general, is quite correct although Mr Read may be misinterpreting Mr Hilton’s advice in coming to the view that symptoms from a disc injury are permanent or cannot successfully be treated – which is clearly not the case. Mr Hilton’s reported comments are compatible with the rejection of the PIB claim, as is Dr Rahmeh’s reported comment that a prolapsed disc can result from heavy lifting – although Dr Rahmeh was quite careful to point out in relation to Mr Read’s case (letter 29/3/04) “it is difficult to decide …whether the heavy lifting is the cause of the disc problem.” With regard to the evidence from Dr Williams and Dr Newman, Mr Read can be assured that this has been given full consideration in coming to a conclusion on whether he satisfied the criteria for PIB. He was successful in an application for ill-health retirement on the grounds that he was permanently incapable of his usual NHS duties. As to whether he was permanently incapable of any regular employment – one would certainly hope not, but this is not a question that has needed to be addressed and would only be relevant if he had satisfied the criteria for PIB…”   
Submissions   
31. Mr Read submits:

31.1. consideration should be given to the fact that he had no back problems before being employed by NHS Logistics Authority in 1994;
31.2. his episodes of back pain between 1995 and 1999 have been highlighted but no consideration has been given to whether heavy repetitive manual lifting contributed to the degenerative changes;
31.3. his earnings ability has obviously suffered as he has not worked since the second accident on 4 July 2001; 
31.4. the medical adviser’s comments on 17 October 2002 suggest that the X-Ray was taken in 1998 which is incorrect as it was taken in late 2000 after his first accident;
31.5. there is no mention of degenerative disc disease in his GP records before the accident on 29 September 2000; 
31.6. the medical adviser’s decision in his report dated 13 October 2003 was biased and was not based on the correct facts as his job did not involve “minor” lifting. It required repeated manual handling of many heavy items including cleaning fluids and cooking oils in large drums;
31.7. his GP notes show that he did not visit his GP two months before the September 2000 accident as suggested by NHSBSA in the report dated 13 October 2003.
32. Mr Read has provided copies of his GP notes dating from July 1993 to October 2001 which include the following entries: 
“30/6/98
…Low back pain – postural – pains in lumber…
15/9/98
Back pain again

21/9/98
back pain

2/10/98
Back pain and Rt sciatica…
7/7/99

Reoccurrence of Rt sciatica

2/10/00
Rt sciatica again

6/10/00
sciatica - seeing physio
27/10/00
sciatica
18/01/01
sciatic pain


18/5/01
More sciatic pain…”
Included in Mr Read’s GP notes is a letter, dated 27 July 1999, from the Physiotherapy Service. The letter is headed “Lumber disc derangement” and outlines recommendations following a course of physiotherapy.
33. NHSBSA submits that its decision to reject Mr Read’s application for PIB is neither perverse nor unjust and its examination has been conducted properly and in accordance with the statutory provisions of the Scheme.
Conclusions
34. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSBSA.
35. The first test is whether the injury is wholly or mainly attributable to the duties of the employment.  If that test is satisfied then the next question is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%. There can be difficulties in applying these tests where more than one incident or injury is involved. Even where there has been some particular incident in the course of employment there can often be difficulties in establishing the extent to which that incident caused the condition or whether there was some other underlying factor i.e. pre-existing degeneration.
36. NHSBSA considered Mr Read’s application four times in total - following the initial application and three further times on appeal. NHSBSA had before them Mr Read’s TIA file, his ill health retirement file, the OHU reports and GP notes. The advice from NHSBSA’s medical advisers was that Mr Read had pre-existing problems in his back and that his accidents at work had exacerbated those pre-existing problems. 
37. Some evidence of a pre-existing condition does not either necessarily or probably mean that Mr Read’s work is not wholly or mainly the cause of his present incapacity. It would be wrong for NHSBSA and its advisers to proceed on the assumption that, just because there was evidence of pre-existing degeneration, this was an automatic barrier to Mr Read meeting the PIB criteria. Regulation 3(2) refers to an injury sustained "in the course of the person's employment" and in my view is capable of a wider interpretation. There may well be a single or multiple "incidents", which precipitate the claim, but the "injury" may equally have been sustained over a period of time as a result of the cumulative effect of the person's employment.
38. Rather than considering "incidents" alone, it was necessary for NHSBSA to consider that cumulative effect of the nature of Mr Read’s duties. NHSBSA needed to satisfy themselves that the degeneration present in Mr Read’s back prior to the incidents in September 2000 and July 2001, the presence of which has led to Mr Read's claim being rejected, was not itself a result of his duties over the period of his NHS employment. Clearly, this was not considered at the time of the initial consideration or at the time of the first and second appeals. NHSBSA's conclusions, at that time, appear simply to be that there was prior degeneration at the time of the September 2000 and July 2001 incidents and therefore the "wholly or mainly attributable" test must fail. That approach is incorrect and constitutes maladministration.
39. However, when Mr Read’s case was reconsidered again, following his third appeal in August 2007, this matter was addressed by the medical adviser concerned who opined, “The weight of evidence indicates it is likely his current condition is constitutional and is not wholly or mainly due to his job, or the reported accidents”. Thus, albeit NHSBSA misdirected themselves at the time of the initial application, and also at the first and second reviews of that decision, I am satisfied that the matter was properly considered at the third review and, thus, effectively negated the earlier maladministration. 
40. Mr Read argues that there was no mention of degenerative disc disease in his GP notes before the incident on 29 September 2000. In considering complaints about an exercise of discretion and, as in this case, a decision not to grant PIB, my role is not to consider the medical evidence and reach my own decision about whether the applicant meets the criteria for PIB. My role is to determine whether or not those responsible for making decisions have applied the appropriate Regulations correctly, that only relevant evidence has been taken into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.  In my view whilst the word “degenerative” is not specifically used by Mr Read’s GP in his medical notes there is sufficient other evidence from the specialists to support NHSBSA’s decision to mean it cannot be regarded as perverse. 
41. Mr Read contends that the medical adviser’s report dated 13 October 2003 was biased and was not based on the correct facts about his job. The medical adviser was obviously aware of Mr Read’s role within the NHS as he refers to him being a store man. Further, the reference to minor handling events is clearly in connection with Mr Read’s second accident on 4 July 2001 which he says happened whilst he was lifting boxes of photocopying paper. 
42. I accept Mr Read’s assertion that his GP notes do not support the medical adviser’s statement that he visited his GP with sciatica two months before the September 2000 accident. I note, however, that the medical adviser also, correctly, stated in the same report that Mr Read had visited “his GP with back pain on three occasions in 1998”. Although, on its own, the incorrect statement could have misled NHSBSA, the report, when read as a whole, is sufficiently clear that it would not have affected the outcome. 
43. I cannot accept Mr Read’s argument that the medical adviser’s comments, in his report dated 17 October 2002, suggests that the X-Ray was taken in 1998, as he simply refers to the X-Ray without linking it to any particular time. In any event, by the time of the next review, in October 2003, the medical adviser is clear as to when the X-Ray was taken, as he states: “….Changes on x-ray take many years to develop. They were already present when Mr Read’s lumber spine was x-rayed 2 months after his accident (November 2000).”
44. For the reasons given above I do not uphold this complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 April 2009

APPENDIX

REGULATIONS

Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.
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