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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B A Carter

	Scheme
	:
	Armed Forces Pension Scheme (1975)

	Respondents
	:
	Ministry of Defence (MoD)


Subject
Mrs Carter asserts that her eligibility for an attributable widow’s pension has not been properly investigated by the MoD.

The Ombudsman’s determination and short reasons
The complaint should not be upheld against the MoD. The decision they reached was not perverse or unreasonable.
DETAILED DETERMINATION
Background

1. Mrs Carter’s late husband joined the Navy in 1968 and continued in service until 2002, when he left and set up his own engineering consultancy business. In December 2004, he was diagnosed with lung cancer and he died in September 2005. The cause of death given on the death certificate was Tension Pneumothorax and Bronchial Carcinoma with Metastases.

2. Mrs Carter was awarded a War Disablement Pension under the Naval, Military and Air Forces Etc (Disablement and Death) Services Pensions Order 1983. Eligibility for a War Disablement Pension is determined by the Veterans Agency (now part of the Service Personnel and Veterans Agency (SPVA) of the MoD).

3. The Veterans Agency notified the Armed Forces Personnel Administration Agency (now the SPVA) that they had awarded Mrs Carter a pension. They stated that, under Article 4(2) of the Services Pensions Order, the onus was on them to show, beyond reasonable doubt, that Mr Carter’s service was not relevant to his death and, due to the “incomplete state of understanding of the causation of adenocarcinoma of the bronchus”, they had not been able to discharge this onus of proof.

4. Mr Carter’s case was reviewed by a Navy medical adviser, Surgeon Capt Carne, who had access to Mr Carter’s Navy medical records. He reported, on 6 April 2006, that Mr Carter’s Navy records showed that he was “a normal healthy man who was a non-smoker”. Surgeon Capt Carne went on to say,

“A search has also been made of the standard text book ‘Oxford Textbook of Medicine’ which indicates that the causation of this disease is still uncertain.

There is no indication from the Death Certificate that his condition could have been the result of exposure to asbestos (whilst during his period of service he should not have been exposed to asbestos, despite his trade) and such carcinoma does not present in this form.

Routine physical examination on Release 18 March 2002 by an experienced Civilian Medical Practitioner demonstrated no problems, and he made no complaint about his health that could be attributed to the later onset of this illness ... 

In the light of the Service medical records and the lack of specific knowledge about the causation of the disease, it is recommended that the DAP consider on the balance of probabilities that Mr CARTER’s death was not attributable to, nor aggravated by, his Service.”

5. Mrs Carter was declined an attributable pension.

6. Mrs Carter appealed. In her appeal letter, Mrs Carter mentioned that her husband had been told that his cancer “was probably caused or aggravated by exposure to asbestos”. She went on to explain that he had been exposed to asbestos during the 1970s whilst serving on HMS Tiger and HMS Bulwark.

7. Surgeon Capt Carne was asked to review the case. In his second report, he said,

“... [Mrs Carter] alleges that when a biopsy was undertaken an unnamed person said that his cancer was caused or aggravated by exposure to asbestos. This is an unusual statement for a doctor to have made in view of the fact that the cancer from which her husband suffered is not normally associated with asbestos exposure; such exposure can lead to a specific and normally rare mesothelioma which may invade the lung rather than start in the bronchi ...

Mrs Carter comments that her husband was in contact with asbestos when serving ... this statement is not contended since it is widely accepted that large quantities of asbestos were utilised at that stage in warships and personnel could be exposed to its dust during repairs and stripping ... The Service medical records would not fully reflect such information since the condition was not appreciated as being potentially serious and Mr Carter was physically well during his Service and on leaving.

On the basis of the allegation she advances, this appeal cannot be upheld.

However, if she were to provide written evidence (with appropriate references) from the consultant overseeing her husband’s treatment, or other authority who can support her allegation, I would be happy to revisit my opinion ...”

8. Surgeon Capt Carne’s report, together with information on pneumothorax and lung malignancy from Patient UK (a website providing information for patients), was provided for the appeal panel. It was recommended that Mrs Carter’s appeal be declined and that she be advised that the case would be reviewed if she could provide further evidence as outlined by the medical adviser. This recommendation was adopted by the panel and Mrs Carter was advised that her appeal had been unsuccessful.

AFPS75 Rules

9. The Scheme Rules are contained in the Prerogative Instruments, the Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 2006. Schedule X, Section VI, Paragraph 48(b) states,

“... where an officer, rating or other rank dies in retirement or after discharge on or after 1st April 2004 from causes accepted by the Secretary of State, on a balance of probabilities, as attributable to or significantly hastened by service, his or her eligible survivors may be awarded an attributable family pension at the discretion of the Secretary of State for Defence ...”
Mrs Carter’s Submission

10. Mrs Carter has provided copies of correspondence between the consultants treating her husband and his GP dating from December 2004 to March 2005, which confirm the diagnosis of lung cancer. She makes the point that her husband’s cancer was very extensive only two years after his discharge medical from the Navy.
The MoD’s Response

11. The MoD make the following points:
· The criteria used by the Veterans Agency and the AFPS75 to determine attributability are different;

· A War Widow’s Pension will be paid unless it can be proven beyond reasonable doubt that the condition or death was not attributable to or hastened by service;

· Under the AFPS75, a new and independent decision is made, using stricter criteria;

· The AFPS75 requires evidence to prove, on the balance of probabilities, that the condition or death was attributable to or hastened by service;

· Mrs Carter was informed that, if she was able to provide written evidence (with appropriate references) from the consultant who oversaw her husband’s treatment or another medical authority, their medical adviser would be happy to revisit his opinion;

· They have not received any new medical documentation from Mrs Carter.
12. The MoD have also confirmed the following:

· Evidence available to Surgeon Capt Carne – This would have consisted of the normal paperwork relevant to a discretionary appeal including service record; service medical record; Hospital Case Notes; Death Certificate; Coroners Report etc.

· Surgeon Capt Carne’s medical qualifications – Surgeon Capt Carne provides medico-legal advice to the RN. He has had a long career as an armed service equivalent of a GP during which he would have acquired considerable service specific medical experience. For medico-legal cases he has access to specialist service or civilian medical opinion where such specialist advice is considered appropriate. A referral to an oncologist was not felt to be necessary on this occasion as the pathology of the cause of death was not in doubt – the decision required was a balance of probabilities judgement on whether or not the potential limited exposure to asbestos during Mr Carter’s service career could have been the primary cause of the cancer and his subsequent death.

· Guidelines for Medical Advisors – The basic remit for the scheme medical advisors is to provide objective evidence based medical opinions based on the ‘balance of probabilities’ criteria indicating whether or not a condition has been directly caused or significantly aggravated by service in the armed forces. They are not constrained in terms of process or access to wider medical opinion. The MOD has commissioned a series of medical synopses on about 100 medical conditions likely to be seen in serving personnel and veterans. These synopses focus on generally accepted medical understanding of the causes and likely prognosis of the disorders at the date of writing and are usually the starting point for case consideration. The synopses were written by medical practitioners independent of MOD and validated by clinical experts on the various topics.

· Mrs Carter’s case has been referred to their senior medical advisor (Dr Braidwood) for further advice and comment. Having carefully reviewed the case including Mr Carter’s service history and medical records, Dr Braidwood concurs with the opinion of Surgeon Capt Carne and the decision of the DAAP Deciding Officers. The MOD is not contending that there is absolutely no possible connection between the late Mr Carter’s cancer and his naval service – specifically the risk incurred by possible exposure to asbestos. The key point is that his exposure was intermittent and for relatively short periods - maximum cumulative total 16 months. Dr Braidwood advises that the Industrial Injuries Advisory Council (IIAC) Command Paper 6553 on Asbestos Related diseases dated July 2005 specifically examines the evidence on the relation between asbestos exposure and lung cancer.  Following systematic review of the published literature and discussion with UK and international experts in the field they have concluded that asbestos exposure can cause lung cancer, even in those who also smoke cigarettes, but only where the exposure is substantial. The paper goes on to define “substantial” firstly in terms of working occupations, these are all related to asbestos manufacture and fabrication - none is a military service occupation. In addition IIAC  recommends that for substantial exposure to occur the person has to have been in the occupation for 5 years pre 1975 or ten years after 1975. These are the reasons why on the current evidence including service and medical records the balance of probability test would indicate that there is no causal link between Mr Carter’s naval service and his death from lung cancer.

· However, as stated in previous correspondence, if Mrs Carter can produce specific specialist medical opinion that her late husband’s cancer was actually a type of mesothelioma – which can be caused by minimal exposure to asbestos – then they would be willing to reconsider her case.
Conclusions
13. In order to pay an attributable pension to Mrs Carter, the MoD must be satisfied that her husband’s death was from “causes accepted by the Secretary of State, on a balance of probabilities, as attributable to or significantly hastened by service”.
14. This is a finding of fact on the part of the MoD and they would be expected to follow certain well established principles in reaching a decision. Briefly, they must only take relevant matters into account; they must ask the right questions and not misdirect themselves as to the Scheme Rules or the law; and they should not come to a perverse decision. A perverse decision would be one which no reasonable decision maker, faced with the same evidence and properly advising itself, could reach. My role is to consider whether the decision reached by the MoD was properly made and not perverse.

15. The evidence does not suggest that the MoD took any irrelevant matters into account and I am satisfied that they asked the right questions and have not misdirected themselves as to the Scheme Rules or the law.
16. In coming to a decision, the MoD were entitled to rely on the advice they were given by Surgeon Capt Carne provided that, in so doing, they did not come to a perverse decision. For example, if they had overlooked or discounted compelling evidence, which contradicted his advice. The reports provided by Mrs Carter confirm the diagnosis of lung cancer, but do not comment on the possible cause of the cancer, which is the key issue. I am not persuaded that it has been shown that the MoD came to a perverse decision in declining Mrs Carter’s application for an attributable pension. I recognise that it will be very disappointing for Mrs Carter, but I do not uphold her complaint.
TONY KING

Pensions Ombudsman
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