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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J M Weale

	Scheme
	Cubic (UK) Ltd Pension Scheme (the Cubic Scheme)

	Respondents
	Cubic (UK) Ltd (Cubic);
The Trustees of the Scheme (the Trustees)


Subject

Mr Weale disagrees with the application of an early retirement factor to his pension.  He believes that he is entitled to receive an unreduced pension from age 60.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Cubic and the Trustees since Mr Weale transferred benefits to the Cubic Scheme, which he would have been able to take unreduced at 60, on the understanding that benefits of equivalent value would be provided.  There are no benefits under the Cubic Scheme that compensate for the purported loss of right to take benefits at age 60.  Mr Weale should be able to take at least his benefits attributable to transferred service as if 60 were his normal pension age for statutory purposes.
DETAILED DETERMINATION

Material Facts

1. Until 6 April 1997 Mr Weale was a member of the BTR Group Pension Scheme (the BTR Scheme).  He had been employed by Westinghouse Cubic Limited, which was 50% owned by the BTR group and so able to participate in the BTR Scheme.  He was a member of what was known as the “Westben” section, having transferred from a previous scheme of that name.  Under the BTR Scheme Mr Weale would have been able to retire early on or after the age of 60 without the need for consent and with no actuarial reduction for early payment.

2. I have not seen the rules of the BTR Scheme.  I have, however, seen a copy of the descriptive booklet.  It says:

“When can you retire?
The BTR Scheme is based on normally retiring at age 65.

You can retire at any time between the ages of 60 and 65 and get the full pension you have earned up to that date.  Men and women are treated the same.

Alternatively, you can retire at any age you choose over 50, but if you retire between the ages of 50 and 60 your pension will be reduced because it is being paid earlier.”
3. On 6 April 1997 Cubic acquired 100% of the shares of Westinghouse Cubic Ltd, which was subsequently renamed Cubic Transportation Systems Ltd.

4. Part 1 of Schedule 1 to a Transfer Agreement relating to the transaction (the Transfer Agreement) dealt with pension matters.  By paragraph 2.1(F) Cubic undertook that, subject to receipt of a transfer value:

 “…the Purchaser’s Scheme will provide, in respect of each of the Transferring Employees in relation to their service prior to the Transfer Date, benefits which are in the opinion of the Purchaser’s Actuary of equivalent overall value to the benefits … which would have been provided in respect of such service under the BTR Scheme if they had continued to be members thereof on the basis of the BTR Scheme in force at the Transfer Date.”
5. Mr Weale would have received a letter setting out his options.  (I have not seen the actual letter, but a draft version was contained in Part II of Schedule 1 to the Transfer Agreement, along with an option form and other draft documents.)  On the subject of transferring to the BTR Scheme the letter said:

“If made, this transfer would be calculated on a preferential basis and … should provide you with benefits which are equivalent overall to those you would have received from the BTR Scheme in respect of your service up to [6 April 1997].”

6. The option form said, for those agreeing to the transfer:

“I hereby … give my consent to a transfer payment to [the Cubic Scheme] and I understand I will become entitled to rights under the Cubic Scheme as described in the Announcement dated [             ].”
7. The Cubic Scheme was established by an Interim Deed dated 8 April.  The benefits were described in a document headed “CUBIC (UK) LIMITED PENSION SCHEME SUMMARY OF BENEFITS (Former Westben Pension Scheme Members)” (the Summary).  It says, under “6. Early Retirement”:

“With the consent of the Company and the Trustees you will be permitted to retire before your Normal Pension Age and receive your benefits immediately under the following circumstances:
· After your 50th birthday.

· On the grounds of serious ill-health at any time.

…

No actuarial reduction will apply on early retirement after age 60 for Transferring Members.”
(“Transferring Members” meant those who a transferred their benefits from the BTR Scheme to the Cubic Scheme).

8. There was a separate section in the Summary about benefits on leaving service.  It says that deferred pensions for those who leave will be calculated:

“…as for normal retirement but based on your Final Pensionable Pay at, and Pensionable Service completed to, your date of leaving …”
9. Mr Weale agreed to the transfer of his benefits from the BTR Scheme to the Cubic Scheme.

10. A Definitive Trust Deed date 31 March 1999 adopted rules of the BTR Scheme (the 1999 Rules).  Clause 2 of the Deed says:

The Definitive Deed and Rules shall replace all of the documents governing the Scheme.  The Rules shall apply with effect from the date of this deed or from such other dates as are either specified in the Rules or required by law.  However, they shall not change the benefits payable in respect of Members whose Pensionable Service ceased before that date.”

11. Schedule F of the rules sets out the benefits for members who had transferred their benefits from the Westben section of the BTR Scheme.  It provides for an immediate pension for a member who retires on or after his or her 50th birthday subject to the consent of the Trustees and Cubic.  It also says:
“Subject to the consent of the Principal Company and the Trustees, no actuarial reduction will apply in respect of Section F members who are Transferring Members on early retirement on or after age 60 …”

12. Rule 13.2 “Preservation of benefits in the Scheme” says that Mr Weale would on leaving service be entitled to the benefits that the Pension Schemes Act 1993 requires to be preserved.   

13. Mr Weale received annual benefit statements up to 6 April 2005 that showed his pension at age 60 and age 65.  There was no reduction for early payment shown in the figures applicable to age 60.  The 2006 benefit statement showed figures only at age 65.

14. On 6 October 2006, when he was 58 Mr Weale was made redundant.  He received a letter from the Trustees dated 24 October which set out his benefits at age 65.  Under the heading “Early Retirement” it said:
“You may if you wish, subject to the consent of the Trustees and the Company, decide to draw your pension a any time once you reach age 50 and if you do so your pension would be reduced to take account of early payment.  At the discretion of the Trustees and the Company, your pension at or after age 60 may be paid without such a reduction.”

15. Mr Weale reached the age of 60 on 19 October 2007.  On 25 October he wrote asking what the earliest date was he could ask for his pension to be start from and saying that he understood that if he were to take his pension immediately there would be no actuarial reduction.

16. After an email exchange, on 28 January 2008 Mr Weale was told that Cubic and the Trustees had granted an early retirement pension, but that a reduction would be applied.

17. Mr Weale appealed against this decision and took the matter through the formal dispute resolution procedure.  Cubic and the Trustees did not change their position.
Summary of the position of Cubic and the Trustees
18. What follows summarises the position of Cubic and the Trustees (the Respondents) during the dispute resolution process and in submissions to me.  I have only distinguished between them where necessary.

19. The applicable rules of the Cubic Scheme are those adopted by the Definitive Deed of 31 March 1999.  They take primacy over any other documents. The rules require separate consent for retirement and for the payment of a non-discounted pension.  The Respondents have consented to the first but not the second (on the grounds of cost).

20. The Summary similarly describes the need for two different consents; one for retirement and the other for the benefits to be received because it says: “With the consent of the Company and the Trustees you will be permitted to retire … and receive your benefits.”
21. The benefit statements would more helpfully have explained the criteria for benefits at 60 to be payable, but they were explicitly only illustrative and did not give any entitlement.

22. Later in my office’s investigation the respondents said that in fact Mr Weale was retiring from deferred status.  Different rules applied, therefore. The 1999 Rules define Mr Weale’s entitlement by reference to the relevant requirements of the Pension Schemes Act 1993.  That Act requires that Mr Weale be provided with benefits calculated to his date of leaving service on the same basis as the benefits that would have been calculated at his “normal pension age”, payable from that age.  Normal pension age is defined in the Pension Schemes Act 1993 as :
“… the earliest age at which the member is entitled to receive benefits (other than a guaranteed minimum pension) on his retirement from such employment. 

(2)
For the purposes of subsection (1) any scheme rule making special provision as to early retirement on grounds of ill-health or otherwise is to be disregarded.” (Emphasis added).
23. There was no explicit provision in the 1999 Rules for early retirement of a deferred pensioner.  So the decision to provide an early pension, subject to actuarial reduction, was made using the augmentation power in Rule 9 of the 1999 Rules.
24. The Transfer Agreement was between Cubic and BTR.  Mr Weale cannot claim under it.  For that reason the Respondents have declined to provide actuarial support for the equivalence of benefits under the two schemes.
25. Mr Weale’s benefits under the Interim Deed establishing the Cubic Scheme were as set out in the Summary. The Summary does not make provision for the early payment of a pension for a member who has already left service.  So the 1999 Rules do not represent an amendment affecting his rights which would potentially have been subject to statutory restrictions.
26. As a result of Clause 2 of the Definitive Deed adopting the 1999 Rules, the 1999 Rules apply to benefits accrued both before and after their adoption, other than for those who left before their adoption.
27. Mr Weale’s benefits under the Interim Deed establishing the Cubic Scheme were as set out in the Summary. The Summary does not make provision for the early payment of a pension for a member who has already left service.  So the 1999 Rules do not represent an amendment affecting his rights which would potentially have been subject to statutory restrictions.

Conclusions
28. Under the BTR Scheme, Mr Weale could have retired on or after age 60 as of right without actuarial reduction.
29. I have no doubt that had he left service with a deferred pension in the BTR Scheme he would similarly have been entitled to take it at age 60 without reduction.  The Pension Schemes Act 1993 would have required it. The earliest age at which Mr Weale would have been entitled to receive benefits, had he remained in the BTR Scheme, was 60.  The statutory exclusion of early retirement provisions in the definition of “normal pension age” refers to “special provision”.  There was nothing “special” about Mr Weale’s entitlement.  

30. My view above is reflected in contemporary guidance.  Memorandum 78, issued by what was then the joint office of the Occupational Pensions Board and the Superannuation Funds Office of the Inland Revenue said (Part 1, paragraph 13):

“The legislation defines "normal pension age" (NPA) as the earliest age at which a member would be entitled to receive benefits from his/her scheme on his/her retirement from relevant employment, disregarding any special provisions for early retirement on grounds of ill-health or otherwise. This can mean that even though a scheme specifies that its retirement age is 65, the NPA could be earlier if, for example, members were given an unqualified right to retire on an unreduced pension from an earlier age if they so wished.”

31. Mr Weale’s entitlement under the BTR Scheme was transferred to the Cubic Scheme.  The letter describing the basis of transfer said that it “… should provide [Mr Weale] with benefits which are equivalent overall …” to the BTR Scheme benefits for service before the transfer date.

32. That does not mean that the benefits have to be identical.  But it clearly recorded an intention to provide benefits of equal value, which Mr Weale is entitled to rely on because it formed the basis of his agreement to transfer. 

33. The option letter made consent to transfer subject to the understanding that the rights in the Cubic Scheme would be as described in the Summary.  As the Respondents note, the Summary says nothing about the payment date of deferred pensions.  As far as pensions from active service are concerned it introduces a consent requirement to retire and receive benefits.  (The respondents said, before relying on the fact that Mr Weale was not retiring from active employment, that this is in fact two separate consents.)
34. Actuarially a pension automatically payable from 60 without reduction is of substantially higher value than a pension payable subject to consent, regardless of whether it will be reduced if consented to.  Although my office has asked, the Respondents have not suggested there is any other additional benefit that compensates for the loss of value caused by the consent requirement.  In my view it contradicts the understanding on which Mr Weale transferred and cannot stand in relation to service before 6 April 1997.
35. This applies also to the ability to take the deferred pension as of right without reduction at age 60.  It does so on two counts.  First because the ability to do so was (like the pension payable from active service) a benefit of significant value not compensated for by other benefits on transfer.  Second, since Mr Weale had  a right to take that part of his benefit at age 60 from active service (as I have found he should have had) then the 1999 Rules, by applying the requirements of the Pension Schemes Act 1993, created a free-standing right to take the related benefits at age 60 from deferment.

36. (In passing I note that, although I have not seen the basis on which Mr Weale’s benefits were calculated, it is probable that his entitlement for service up to 6 April 1997 should be recalculated. His proportionate entitlement should have been based on service completed divided by service to age 60, not age 65.)

37. So that was the position in relation to benefits relating to service up to 6 April 1997.  The next question is how benefits accrued after that date should be treated.

38. In my judgment the consent requirement in the Summary could properly have been applied to benefits relating to service on or after 6 April 1997.  (However, I do not agree that there were two consents.  It says that with consent “ … you will be permitted to retire …and receive benefits…”.  Permission to retire on its own is meaningless.  The Summary describes a single permission to retire and consequentially receive benefits.  So, if permission is given at all, the benefits would be without actuarial reduction.)
39. However, the introduction of the consent requirement changes Mr Weale’s entitlement as a person wishing to take his deferred pension at 60, rather than retiring from active service.  His “normal pension age” for the purposes of the requirement of the Pension Schemes Act 1993 need not be treated as 60 after that date - and from 6 April 1997 he no longer had an entitlement to receive benefits for service after that date at 60, with or without actuarial reduction.

40. Given the conclusions in the preceding paragraphs, the date of effective introduction of the 1999 Rules is irrelevant.  They make no difference to Mr Weale’s entitlement to receive his pension early from deferred status.

41. The Respondents have agreed to the early payment of Mr Weale’s pension with reduction so, in relation to service after 5 April 1997 that is the minimum that he should receive. They considered whether Mr Weale should receive an unreduced pension but did so on the wrong basis.  They will have identified the additional cost to the Scheme of not reducing his entire pension, whereas he was already entitled to part of it on an unreduced basis.  The cost to the Scheme is less than they thought it was and they should therefore reconsider their decision.
42. Also, for some years Mr Weale received misleading benefit statements.  The explanations he received after asking for his pension early were inconsistent with the position finally (and correctly) adopted, that he was not retiring from active service.  He has been without a pension – at least part of which he was entitled to – since October 2007.  All of this will have caused him distress, for which I consider he should be compensated.
43. For the reasons given above I uphold the complaint against Cubic and the Trustees.

Directions   
44. I direct the Trustees to calculate and pay Mr Weale’s benefits relating to Service before 6 April 1997, treating his normal pension age as 60, with the benefits being put into payment from his 60th birthday.

45. I direct Cubic and the Trustees to consider whether the balance of Mr Weale’s pension should be payable without reduction, taking into account only the cost of reaching such a decision (ie disregarding the cost of the entitlement to an unreduced pension for prior service).  The Trustees are then to put into payment the balance of the pension on a reduced or unreduced basis, consistently with the decision made, also from age 60 (since that is the date on which the application would have been considered without maladministration.
46. Simple interest is to be added to past payments of benefits (whether pension or cash sum) at the rate for the time being declared by the reference banks from the due date to the date of payment.
47. Cubic and the Trustees are jointly to pay Mr Weale £500 to compensate him for the distress identified.

48. These directions are to be carried out within 28 days of the date of this determination.

TONY KING 

Pensions Ombudsman

20 May 2010
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