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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr H Thomson

	Scheme
	Principal Civil Service Pension Scheme (PCSPS)

	Respondents
	The Ministry of Defence (MoD)
People Pay and Pensions Agency

(now called My Civil Service Pension (MCSP)




Subject

Mr Thomson disagrees with the way his retirement benefits have been calculated. In particular, Mr Thomson asserts that:

· the reason for his retirement was the deterioration in his health;

· the pension he received was inferior to that offered to colleagues who had volunteered for early retirement at the same time; and

· he would have been offered enhanced retirement terms if he had left three years earlier when his former post was disestablished.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the MoD or MCSP because there is no evidence to support the assertion that Mr Thomson was or should have been retired on medical grounds.
DETAILED DETERMINATION

Material Facts

Early retirement provisions

2. Mr Thomson’s complaint relates to the provisions of two schemes: the Civil Service Compensation Scheme (CSCS) and the Principal Civil Service Pension Scheme (PCSPS). The CSCS provides for both “Compulsory Early Retirement (CER)” and “Flexible Early Retirement (FER)”; both of which provide enhanced benefits. CER terms apply when the individual is made redundant and also include a lump sum compensation payment. Under FER, employing departments can “invite” staff aged 50 or over who have five or more years’ qualifying service to retire in the “interests of efficiency and effectiveness”.

3. Under the PCSPS, there is the option for employing departments to offer “Approved Early Retirement (AER)” for staff aged 50 or over with five or more years’ qualifying service. Members aged 55 or over with 25 or more years’ qualifying service may also apply for AER. Benefits are unreduced for early payment, but there are no additional compensation payments. Retirement on the grounds of ill health also falls within the provisions of the PCSPS. Retirement on medical grounds is defined in Rule 1.12 as,

“retirement from the Civil Service with a medical certificate issued by the Scheme Medical Adviser which states that the person concerned is prevented by ill-health from discharging his duties, and that his ill-health is likely to be permanent.”

4. “Permanent” is taken to mean lasting at least until normal retirement age.

5. The differences between the above grounds for retirement are explained in the members’ booklet “Your classic pension benefits explained” published in March 2006.
Background

6. Mr Thomson’s employing department within the MoD was Air Command, although he was actually employed in a post funded by the United States Air Force (USAF). He was based at RAF Lakenheath. 
7. Mr Thomson has had impaired hearing since childhood.

8. In 2004, Mr Thomson made enquiries about transferring to a different post and location. He wanted to be able to maintain his home in Scotland and reduce his stress levels. Mr Thomson met with a welfare officer in January 2004 and she wrote a letter in support of his move, explaining that he was, at that time, obliged to travel to his home in Scotland one weekend in each month in order to ensure that an insurance policy continued to be valid. The welfare officer also explained that Mr Thomson’s wife was unwell and that a move closer to his home would be of benefit to her too. No alternative post was identified at this time.

9. In 2005, Air Command asked for volunteers to retire on either CER or FER terms. Mr Thomson volunteered for CER. Mr Thomson’s line manager, Lt Col G Schneider, countersigned his application form indicating that he supported the request. Lt Col Schneider said that Mr Thomson was “awaiting a posting to Scotland on compassionate grounds and early retirement would provide a more appropriate solutions”.

10. In September 2005, Mr Thomson was informed that his application had been unsuccessful because the Department had received sufficient applications for FER.

11. At the beginning of January 2006, Mr Thomson sent an e-mail to the MoD Civilian Personnel Management (CPM) referring to the possibility of “leaving during [his] final year”. He went on to say that he did not consider it fair that he should lose service by doing so when he had previously saved the MoD money by securing alternative posts. Lt Col Schneider also e-mailed CPM saying,

“I would like to take the opportunity to provide information in regards to the early retirement request for Mr Thomson. I have been Mr Thomson’s Line Manage for the past 18 months, and during that time Mr Thomson has appeared to have become more hard-of-hearing and is now struggling during group meetings and general discussions.

... my office and that of Mr Thomson ... experiences heavy vibration and noise during afterburner take-offs of F-15 Fighter Aircraft ... we are unable to offer Mr Thomson an office with increased noise protection, something that may limit further degradation to his hearing.

... I fear Mr Thomson’s lack of hearing will result in his being unable to provide mission essential leadership and guidance at a time when instantaneous decisions must be made.

[Mr Thomson] is having an Audio Assessment ... this Saturday and will be attending the Ear Nose and Throat Department ... in February. In addition to his permanent hearing loss, a recent ... infection so reduced his hearing that for a time he was struggling in one-to-one conversations. If the audiogram ... confirms additional loss of hearing, I would recommend immediate removal from this location.

His lack of hearing has negatively impacted his ability to perform his duties in this very noisy environment. Mr Thomson has applied for managed moves to areas with low level noise, but has had no success. He needs an urgent move to a quiet location, enabling him to retain what little hearing he has left. Letting Mr Thomson retire 6 months early is the right choice for the employee, the MOD and the USVF.”

12. In a subsequent e-mail, Mr Thomson outlined two options: AER or an alternative post at Thetford. CPM asked Mr Thomson to clarify his intentions. They said that, if he wished to apply for early retirement, he needed to submit a formal application via his line manager, quoting the category under which he wished his application to be considered. In response, Mr Thomson said that USAF were seeking his “redeployment on Health and Safety grounds” and he had requested a move North “on compassionate and stress grounds”. He said that the MoD were aware that he had impaired hearing and that Lt Col Schneider had informed them that his hearing was being further impaired. Mr Thomson said that, under the Control of Noise at Work Regulations 2005, the MoD had a duty to protect him from noise at work and should arrange for a risk assessment. He said that he was considering applying for a post in Thetford, but did not hold out much hope of obtaining it. Mr Thomson said that USAF thought it was in their interests to allow him to retire early because of his impaired hearing. He suggested that the MoD either relocate him or grant him early retirement “on Health and Safety grounds” with no loss of pensionable service. Mr Thomson went on to say that he was looking to relocate rather than retire early. CPM confirmed that they would continue to look for an alternative post for Mr Thomson.

13. Mr Thomson wrote to CPM saying that he wished to apply for AER, with a retirement date of 4 April 2006. There are handwritten notes on the copy of the letter provided by the Cabinet Office, which indicate that CPM contacted Lt Col Schneider. The notes say that Lt Col Schneider had “confirmed his continued support for [Mr Thomson’s] request to leave early on AER(b) terms” and that “he had no objections to [Mr Thomson] retiring on 4 April”. The notes go on to say that, in view of the support and the fact that the USAF would fund Mr Thomson’s early retirement so that there would be no extra cost to the MoD, the author would approve the request for AER. The note is dated 21 February 2006.

14. On 21 February 2006, the MoD wrote to Mr Thomson informing him that approval had been given for AER on 4 April 2006. On 26 February 2006, he attended a meeting at RAF Innsworth to discuss his pension/retirement. The Cabinet Office report at stage two of the internal dispute resolution (IDR) procedure states that there are no records on file as to what discussions took place at this time. On 23 March 2006, MCSP sent Mr Thomson a statement of benefits based on a last day of service of 4 April 2006. This quoted total reckonable service of 37 years and 81 days and potential service to normal retirement date of 37 years and 274 days. Mr Thomson’s pension was calculated by reference to his total reckonable service.

15. Mr Thomson duly retired on 4 April 2006. He has explained that he was then “in very poor health”.

16. In June 2008, Mr Thomson wrote to the RAF Commander at RAF Lakenheath stating that, because of the state of his health at the time of his retirement, he should have been given a “full pension”. His letter was referred to MCSP. In response, the MCSP explained that they were unable to comment on the circumstances in which Mr Thomson had left his employment, but they confirmed that they had been notified that he was leaving on AER and his pension had been calculated on this basis. MCSP suggested contacting RAF Lakenheath to raise a grievance because they were unable to recalculate the pension unless RAF Lakenheath determined that Mr Thomson had not left on AER.

17. Following further correspondence, the MoD wrote to Mr Thomson explaining that a grievance should be raised within three months of the event complained about. Nevertheless, they provided him with the relevant forms. They confirmed that their records indicated that he had applied for and been granted AER. The MoD said that USAF had been asked to contribute £10,000 towards Mr Thomson’s early retirement and his benefits had been increased to the maximum available had he worked until his 60th birthday. MCSP later confirmed that potential service to age 60 had not been taken into account because this was AER. They did confirm that an employer charge in the region of £10,000 was paid to cover the cost of paying Mr Thomson’s lump sum and pension early.

18. Mr Thomson contacted Lt Col G Schneider, who said, in an e-mail to my office, that Mr Thomson had been retired “at the request of the USAF”. He also said that he understood that the additional funding, which had been requested at the time, was to ensure that Mr Thomson would retire early “without any adverse impact to his retirement pay”.

Mr Thomson’s Position

19. Mr Thomson says:

· he was employed by USAF and they had requested that he be retired on the grounds that his hearing had deteriorated to the point that he could no longer do his job;

· Lt Col Schneider had stated that his hearing problems were directly impinging on his work and he was struggling to be effective in meetings;

· the assertion that he could carry out his normal duties is erroneous and without this the argument against paying an ill health retirement pension fails;

· his former post had been disestablished in 2002 and, but for the intervention of USAF, he would have been compulsorily retired then and received an enhanced pension;

· he was in employment after 1 April 2006 and, therefore, he had the right to remain in employment until age 65 and could have accumulated 40 years’ pensionable service;

· he was excluded from retiring under a voluntary redundancy scheme because USAF funded his post; as a result, he retired on less favourable terms;

· all the costs of his early retirement were recovered from USAF so it did not cost the UK Government anything;

· the requirement for USAF to pay £10,000 before any action could be taken to retire him is erroneous because medical retirement is a charge on the Civil Service Vote;

· MCSP made no effort to refer him to an independent medical board;

· he should receive a pension based on 40 years’ pensionable service;

· he lost £8,000 because he was unable to claim under his bank loan insurance policy because he was not retired on health grounds.

Response from the Cabinet Office

20. The Cabinet Office make the following points:

· the decision to allow Mr Thomson to retire early and on what grounds was for the MoD, as his employer, to make;

· it is, therefore, an employment issue;

· they found no evidence that USAF had any reason to be concerned about Mr Thomson’s ability to carry out his normal duties;

· Mr Thomson was carrying out his normal duties up until his retirement;

· the e-mail exchanges between Lt Col Schneider and CPM indicate that the MoD were still considering a transfer, but the USAF supported early retirement;

· USAF did not, however, ask Mr Thomson to retire;

· Mr Thomson asked for AER or a managed move and at no point did he say he intended to apply for medical retirement;

· it is probable that USAF may have believed that Mr Thomson was unlikely to meet the criteria for medical retirement since, with a few exceptions, hearing impairment is unlikely to permanently prevent someone from working in the Civil Service when reasonable adjustments are made;

· Mr Thomson was only six months from his normal retirement age and the question would have been whether his hearing would have deteriorated to the point that he could no longer carry out his normal duties within those six months.
Conclusions

21. Some of the matters Mr Thomson has raised concern his employer’s responsibilities under various employment legislation. These matters are not within my remit and I do not propose to comment on them. This determination is confined to a consideration of Mr Thomson’s entitlement under the PCSPS and/or the CSCS.

22. The decision as to whether, when and why Mr Thomson’s employment should cease was for his employer to determine and is, to a large extent, an employment matter. However, where that decision has implications for Mr Thomson’s entitlement (or otherwise) to benefits under the PCSPS and/or the CSCS, it becomes a pensions matter. Drawing a straight dividing line between the two is difficult, but it is the case that MCSP could only action the decision made by the MoD; they could not unilaterally determine that Mr Thomson had retired on medical grounds. MCSP were informed that Mr Thomson had retired on the AER terms and that is the basis upon which they calculated his benefits. I do not find that there has been any maladministration in this respect by MCSP.

23. It is Mr Thomson’s contention that he should have been retired on medical grounds in 2006. I am a little surprised that he did not raise this question at the time, if that was his belief. It was quite clear, from the information provided for him by MCSP, that he was being retired on AER terms. The lapse of time has not made it any easier to determine what the circumstances were at the time Mr Thomson’s employment ceased.

24. It is the case that Lt Col Schneider had expressed concern about Mr Thomson’s hearing in January 2006 and mentioned that it was beginning to impinge on his work. He suggested a move to a quieter location or letting Mr Thomson retire early. I do not find that this amounted to a request that Mr Thomson be considered for medical retirement. Mr Thomson had already raised the possibility of early retirement and Lt Col Schneider’s e-mail reads more like support for this rather than an initiative by USAF to retire him. I note that Mr Thomson wished to relocate to Scotland and had been exploring ways of achieving this since 2004. The evidence suggests that this was at least as strong a reason for his desire to retire as his hearing problems.

25. The situation appears to be that Mr Thomson was experiencing difficulty with his hearing, which was already impaired and had been since childhood, because he was working in a noisy location. Nevertheless, he was, at that time, still able to perform his normal duties. It might have been desirable for the MoD to have relocated Mr Thomson to a quieter location; that is, to have made reasonable adjustments for his hearing impairment. Whether the MoD took appropriate steps to do so is an employment matter and I do not propose to comment further on this. What I will say is that there is no evidence to suggest that the MoD should have considered Mr Thomson for medical retirement or that it was maladministration for them not to have done so.

26. Mr Thomson had but six months left before his normal retirement date and a strong desire to move to Scotland. He had requested a move to the North and, thus far, had been unsuccessful. He had applied for CER and had been unsuccessful. AER offered him the opportunity to retire early with unreduced benefits; albeit without the enhancement he would have got if he had been successful under the CER exercise. Mr Thomson did, indeed, apply for AER and not ill health retirement.

27. However, AER required the support of Mr Thomson’s employer and, on the balance of probabilities, it is likely that Lt Col Schneider’s e-mail was framed in such a way as to express that support. I note that Lt Col Schneider now says that Mr Thomson was retired at the request of USAF, but the contemporary documents do not support this recollection of events. Mr Thomson applied for and was granted AER.

28. AER requires additional funding from the employer to cover the cost of paying unreduced benefits earlier than expected. Since USAF funded Mr Thomson’s post, they were asked to provide this additional funding. Once USAF had agreed to Mr Thomson being granted AER, his benefits were calculated on the basis set out in the PCSPS rules and the amount of contribution from USAF had no bearing on this.

29. In conclusion, I find no grounds to uphold Mr Thomson’s complaint.

TONY KING 

Pensions Ombudsman 

25 February 2011 
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