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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr L Barton

	Scheme:
	SAB WABCO Pension Scheme (the Scheme)

	Respondent:
	Trustees of the SAB WABCO Pension Scheme (the Trustees)


Subject

Mr Barton says that, when calculating his pension entitlement from the Scheme, the Trustees are using a final pensionable salary as at 30 September 2005 being the date the Scheme closed. He believes that his benefits should remain linked to his actual final pay as at the date on which he retires, leaves employment or dies (if in service).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because:
· the Trustees acted properly in agreeing to the closure of the Scheme; and 

· the Scheme Rules do not allow the Trustees to apply future pay to benefits accrued to 30 September 2005. 
JURISDICTION
1. On behalf of the Trustees it has been submitted that Mr Barton’s complaint was not referred to my office within the time limits required under Regulation 5(1) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 [S I 1996 No. 2475]. The reasons for saying so are that Mr Barton’s application was received here on 16 September 2008 (or alternatively 24 September). The Trustees were in discussion with Faiveley about closing the Scheme in mid-2005 and an announcement dated 2 August 2005 was subsequently issued to Scheme members. A Trustee meeting was held on 9 September 2005 in which it was agreed that the Scheme should be closed and on what terms. They say that any application about the matter should therefore have been referred to me by 9 September 2009 at the latest, being three years after the date on which the act occurred of agreeing the basis of the Scheme’s closure.
2. I have considered the points made but it is my conclusion that the complaint was referred to me within the required time limits. My office received an application from Mr Barton on 16 September 2008. It is true that Mr Barton, because of the announcement, was aware of the potential definition of final pensionable salary sometime in August 2005. It is also true that the Trustees, on 9 September 2005, agreed to the Scheme’s closure. However, whilst Mr Barton may have been aware of the impending changes, any effect on his benefits did not crystallise until the date of the Scheme’s closure, 30 September 2005. I therefore consider that to be the date on which the act complained of occurred and Mr Barton’s application was made within three years of that date.
OTHER APPLICANTS

3. There are 42 other members of the Scheme who have submitted identical complaints to that made by Mr Barton. 

DETAILED DETERMINATION
Material Facts

4. Mr Barton is employed by Faiveley Transport Birkenhead Limited (Faiveley) and as a result, became a member of the Scheme.

5. The Scheme was a defined benefit arrangement, established under an Interim Deed dated 8 November 1989. The Definitive Deed and Rules of the Scheme were executed on 8 August 1994, to be operative with effect from the date of the Interim Deed.
6. In mid-2005 Faiveley was undertaking a restructuring exercise and as part of that wished to reduce its pension costs. It made a proposal to the Trustees that future benefits should cease to accrue for all Scheme members. Active members who were not to be made redundant as a result of the restructure would, from the date of closure, be treated as deferred members. A new defined contribution arrangement would be established for employees leaving the Scheme when it closed.
7. The Trustees and Faiveley issued a joint announcement to members of the Scheme on 2 August 2005. This explained that the Scheme’s actuary had recommended an increase in Faiveley’s contributions from £600,000 to £1.4m a year. As a result of these rising costs, and the uncertainty of costs in the future, it had been decided to close the Scheme. The announcement explained that active members, such as Mr Barton, would be treated as leavers from the Scheme from the date it closed and benefits would be based on “your earnings and service to the date of closure.”
8. A “Question & Answer Booklet” for active members of the Scheme was issued on 18 August 2005. It covered a number of areas and in relation to final pensionable salary said that benefits would be based on “pensionable pay and pensionable service as the date of closure rather than pensionable pay and pensionable service at [Normal Pension Date] (or your earlier date of leaving the Company).”
9. The Trustees met on 9 September 2005. The minutes of that meeting show that the Trustees agreed to closure of the Scheme from 30 September 2005 and that an appropriate Deed of Amendment would be implemented. A further announcement was issued to active members shortly afterwards to explain that Faiveley had formally requested the Trustees’ agreement to the Scheme’s closure. 

10. A Deed of Amendment was made on 20 April 2006 amending the Scheme’s rules so that accrual of benefits under the Scheme would cease from 30 September 2005. The Deed provided that “current active Members will cease to be Eligible Employees and leave the Scheme in accordance with Rule 3(C) of the Rules.”

11. Rule 3(C) of the Rules provides that a member shall leave service on ceasing to be an Eligible Employee and his pension benefits will be calculated by reference to Rule 9.

12. Eligible Employee is defined in the Rules as an “a person who is regarded by the Principal Employer as being in pensionable employment…”

13. Rule 9 provides that on leaving the Scheme a member shall be entitled to a deferred pension and for members who are not in specified categories (not applying to Mr Barton), the pension will be calculated in line with Rule 6(A).
14. Rule 6(A) states that pensions shall be calculated by reference to pensionable service and Final Pensionable Pay.
15. Final Pensionable Pay is defined in the Rules as:
“…Basic Pay received from the Participating Employers…during the tax year which immediately precedes the period of 12 months commencing on 1 July during which he leaves the Scheme for any reason…”

16. The power to amend the Scheme is contained in Clause 4 of the Definitive Deed:
“After consulting the Actuary and any duly constituted committee or group (being a committee or group consisting only of Members of the Scheme and recognised by the Principal Employer for the purposes of consultation) the Principal Employer may at any time and from time to time with the consent of the Trustees alter or modify all or any of the trusts powers or provisions of this Deed or the Rules and any alteration may have retrospective effect…”
 Summary of Mr Barton’s position (via his representative)  
17. The Trustees and Faiveley do not have power to amend the Scheme Rules. Any amendment must be made in accordance with the relevant clause of the  Definitive Deed. Clause 4 allows amendment but 4(d) says that no alteration shall be made which in the Scheme actuary’s opinion would “reduce the aggregate value of the retirement benefits payable under the Scheme to any Member of the Scheme not being at the effective date of any such alteration or modification entitled to a pension under the Scheme in respect of contributions already received by the Trustees except with the consent of any Member of the Scheme affected by any such alteration or modification.”
18. Mr Barton, and the other members, had accrued benefits by dint of having paid contributions and those benefits should, in line with usual defined benefit scheme provisions, continue to be linked to his final pay, whenever that arises. By removing the link to final pay, benefits are being reduced and Clause 4(d) prevents the amendment from being made. The decision reached in Re Courage Group Pension Scheme (Courage) supports this. In Courage, the power to amend the pension scheme prohibited an amendment that would “vary or affect benefits already secured by past contributions”. Millet J held that amendments that were being contemplated were indeed prohibited because they may reduce the benefits secured by contributions already paid. He said, “…I see no reason to exclude any benefit to which a member is prospectively entitled if he continues in the same employment and which has been acquired by past contributions.”
Summary of the Trustees’ position  
19. The Trustees do not necessarily disagree that Clause 4(d) of the Definitive Deed prevents the link between pension and final pay being broken. But, it was not the Deed of Amendment that broke the link.
20. The Trustees have sought advice from Counsel and it is their belief that the key date to be considered is the date on which pensionable service ceased. Benefits accrued to this date must, under the Scheme’s Rules, be calculated by reference to Final Pensionable Pay, as defined in the Rules. Therefore, the link to final pay is broken when a member leaves the Scheme.

21. Under Rule 3(C) a member leaves the Scheme on ceasing to be an Eligible Employee. The Principal Employer considered that all members were no longer in pensionable employment from 30 September 2005 and therefore ceased to be Eligible Employees. So, the members’ Final Pensionable Pay fell to be calculated on that date. The Scheme rules do not provide for any benefits to be linked to salary levels at any date later than that on which a member leaves the Scheme.

22. It appears to be common ground between Mr Barton and the Trustees that pensionable service of active members was validly terminated on 30 September 2005 since a union representative wrote to the Trustees on 30 May 2008, “The members…do not necessarily disagree…that the Employer and trustees had power under the rules…to…(i) close the Pension Scheme to new members as at 30 September 2005 and (ii) terminate the pensionable service of active members under the Pension Scheme as at 30 September 2005.” 

Conclusions

23. Mr Barton contends that Clause 4(d) of the Definitive Deed prohibits any amendment to the Scheme that breaks the link between his accrued benefits to the date of closure and his future pay. 
24. I agree that Clause 4(d), in the light of the decision in Courage, means that no amendment should be made to the Scheme which prevents a member’s accrued benefits being calculated by reference to final pay. However, the key issue is what constitutes final pay in the context of Mr Barton’s complaint.
25. Faiveley, with the Trustees’ consent, has power to amend the Scheme under Clause 4 of the Definitive Deed. The amendment that was made was that the Scheme would be closed for future accrual and all members would be treated as leavers from 30 September 2005. That reflected the decision already noted that the Scheme was to be closed from 30 September 2005.  The mechanism for that was not spelled out at the time, but the effect was that Faiveley was removing the members from pensionable service and, under Rule 3(C), those members were no longer Eligible Employees. 

26. As soon as a member ceases to be an Eligible Employee, they must be treated as a deferred member and their benefits calculated in line with Rule 6(A). That rule only allows benefits to be calculated by reference to pay leading up to the date of leaving, in this case 30 September 2005. This, in my view is the final pay that should correctly be applied.
27. The Scheme’s Rules do not allow benefits accrued to a specific date to be calculated by reference to some future level of earnings and I find it difficult to envisage a situation where this would arise. For the Trustees to have agreed to such an arrangement they would be providing something outside of the Rules and negating the point of closing the Scheme in the first place, ie to control costs.

28. In my view the Trustees acted properly and in line with Clause 4 when giving consent to the closure. Scheme members were given due warning of the impending changes. The reasons for closing the Scheme were considered by the Trustees and I cannot criticise them for taking the decision to agree to Faiveley’s request.
29. For the reasons given, I do not uphold Mr Barton’s complaint.
TONY KING

Pensions Ombudsman

21 December 2009
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