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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Adams 

	Scheme
	:
	Langtree Industries Executive Retirement Benefit Scheme (the Scheme)

	Respondent
	:
	Mr G Biggs 


Subject
Mr Adams, in his capacity as a member of the Scheme, complains that Mr Biggs, in his capacity as a managing trustee of the Scheme:

· refuses to allow him to transfer the benefits held in his name under the Scheme to another arrangement;
· has failed to sign the necessary paperwork to allow the funds within the Scheme to be restructured.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mr Biggs as there is no justification for his failure to respond to Mr Adams’ request to transfer his benefits to another pension provider.  
DETAILED DETERMINATION

Background

1. The Scheme, a small self administered scheme, was established by Logitek Distribution Limited on 9 July 1993. Langtree Holdings Limited replaced Logitek Distribution Limited as principal employer of the Scheme with effect from 5 November 2001.
2. At the date of commencement the Scheme had three members, Mr Adams Mr W and Mr H. Mr Biggs joined the Scheme on 24 May 1996. Mr W and Mr H transferred out of the Scheme in August 2003.
3. The Scheme had three trustees, Mr Adams and Mr Biggs, who are the managing trustees, and Redswan Pensioneer Trustees Limited (Redswan), the professional trustee. 

4. Mr Biggs and Mr Adams were both directors of Langtree Holdings Limited which entered voluntary liquidation on 5 August 2005 and was dissolved on 14 October 2008.

5. On 23 June 2009, because of a matter unconnected with the Scheme the Pensions Regulator suspended Redswan as a trustee from all occupational pension schemes with immediate effect. 
Material Facts
6. Mr Adams was born on 14 June 1948.
7. The assets of the Scheme consist of cash accounts, Trustee Investment Plans, Unit Trusts and Executive Pension Plans. On 22 October 2007, the value of the assets within the Scheme amounted to £803,802. £752,754 was in Mr Adams’ name and £51,048 in Mr Biggs’ name. 

8. On 26 October 2007, Mr Adams completed a transfer request form to transfer the benefits held in his name within the Scheme to a personal pension with another provider. The value of the assets in Mr Adams’ name on this date amounted to £749,733. Mr Adams requested that £558,850 of the assets were transferred in specie and £190,883 transferred in cash. The cash transfer consisted of Executive Pension Plans with Axa Sun Life (£64,717) and Save & Prosper (£52,894) and cash from the trustee bank account (£73,272). The in-specie transfer consisted of Apollo Unit Trusts (£63,233), Axa Sun Life Unit Trusts (£26,268) and Margetts Fund Management Ltd Unit Trusts (£469,349).
9. Mr Adams’ financial advisers, TFP Wealth Management (TFP) sent the forms to Mr Biggs on 30 October 2007 with a covering letter which requested that, as a managing trustee, he sign and return the forms.

10. On 11  November 2007, Mr Biggs responded to TFP as follows:

    “…Unfortunately given the risk to my depleted funds I am unable to sign the papers enclosed. 
Mr Adams has unfortunately chosen to ignore the circumstances that led to the accumulation of his fund vis-a-vis the opportunities left to myself to be able to develop a fund.
Since this time the only thing that has occurred is that these funds have attracted significant charges further depleting the value available. Whilst Mr Adams has in the past settled these invoices it would seem that he is intent on such future charges being split 50/50 ignoring an email I sent him some time ago.

Quite rightly given the costs incurred this SSAS should be collapsed at the earliest opportunity and I myself have expressed a desire to move these funds into an alternative arrangement. I cannot leave my funds at risk of further costs by having to carry the costs of the SSAS on my own account.

I will be in a position to sign these papers when my funds are in a protected position…”

11. On 21 November 2007, TFP wrote again to Mr Biggs asking that he specify precisely what he required in order to place his funds in a “protected position”. Mr Biggs did not respond.
12. On 12 February 2008, Mr Adams, in his capacity as a member of the Scheme, wrote to Mr Biggs and Redswan complaining that Mr Biggs’ refusal to sign the transfer form was a breach of the duties of a trustee.

13. Following receipt of Mr Adams’ letter, Redswan wrote to Mr Biggs. The letter, dated 26 February 2008, stated:

“…The office of trustee is extremely important and is governed by Trust Law. A trustee must act impartially and in the interests of the beneficiaries of the scheme as a whole. He must not confuse his position with any other position that he may have in relation to the scheme or in connection with any other beneficiary, trustee or employer where applicable.

…We intend to fully comply with any action requested by any beneficiary which we are bound by Trust Law and pensions legislation to do…”  
14. On 12 March 2008, Mr Adams wrote again to Mr Biggs and Redswan expressing his disappointment that a resolution had not been reached. 
15. Redswan wrote to Mr Biggs again, on 18 March 2008, saying that they intended to do everything they could to comply with the legislation imposed on them as a trustee, however, they were unable to act alone and required the similar intention from their co-trustees.  
16. On 25 March 2008, Mr Adams sought assistance from the Pensions Advisory Service (TPAS) who wrote to Mr Biggs, on 16 June 2008, asking why he was refusing to agree to the transfer.
17. On 14 July 2008, Redswan wrote to Mr Biggs saying:
“The trustees have decided to encash some investments. 

If you are in agreement, please sign the attached discharge forms and return them to me for countersignature by the professional trustee.”  

18. Mr Biggs responded to TPAS on 9 August 2008 saying there was an issue with the value of the assets Mr Adams wished to transfer out of the Scheme. The letter also said that there were issues with the level of costs ascribed to the Scheme and outstanding undertakings made by Mr Adams which he had yet to fulfil.

19. In response to Mr Biggs’ comments Mr Adams stated that he had no knowledge of there being a dispute over the value of his assets within the Scheme. 
20. On 9 September 2008, Redswan responded that they were not aware of the issues raised by Mr Biggs. Their letter stated:

“…Mr Biggs states that there is an issue with the assets of the scheme although he does not elaborate on what that issue might be. It is true that all trustees must agree the assets of the scheme, the split of the scheme between the members and agree to any transfer-out requests. Redswan Pensioneers Ltd has been unable to do so as Mr Biggs, as a trustee, has raised no such issue with us as his co-trustee.

…In the absence of any clarification of the “ongoing concerns”, there are no reasonable grounds for Mr Biggs not to fulfil his duties as a trustee. He should either co-operate or contact the trustees with his concerns so that they can address and hopefully resolve them. We are concerned that Mr Biggs feels his inaction is “protecting” the assets of the scheme. Indeed he has been asked to sign paperwork to move assets which are potentially performing badly into other investments (staying within the scheme) and his lack of response could result in a loss to the scheme…
Mr Biggs makes reference to Mr Adams “extracting assets from the scheme for his own individual benefit”. Mr Adams is a beneficiary and has a legal right to take his value of the scheme to an alternative registered pension scheme. The trustees must agree that value….”
Summary of Mr Adams’ position    
21. The comments made about his behaviour are inflammatory, abusive and untrue but serve to underline that Mr Biggs has a clear conflict of interest when asked to act in his capacity as a trust of the Scheme.

22. As a beneficiary of the Scheme he is concerned that the assets of the Scheme have been significantly compromised as a direct result of Mr Biggs’ inactions.

23. The split of the fund between the members is irrelevant. The fact that he accrued higher benefits than other members was a decision of the company on how it remunerates its directors – there is no requirement for a company to make contributions to accrue benefits at the same level for each member.

24. Administration fees are normally borne by the company however where an employer ceases to participate in the scheme the trustees will then be responsible for administration fees. As the same level of work is required for all members, why should one with a larger pension pot subsidise other members. Mr Biggs has refused to pay any contributions to the annual administration fees for the Scheme since they fell due to be paid by the trustees.

25. Any pension arrangement outside the Scheme is not a matter for the trustees. If the Trustees did not receive contributions for Mr Biggs any grievance he has is not with them. If the trustees did receive contributions and have not allocated them in accordance with the employer’s wishes Mr Biggs has a right as a member to make a complaint against the trustees.

26. The reference to the sum of £36,000 is in connection with a contribution allocated to himself some years ago which exceeded the actuary’s recommended contribution level. At the time, if a member’s pension was overfunded, the excess had to be used by the trustees in some other way, which was usually for the benefit of other members. The overfunding issue disappeared on 6 April 2006.

27. Mr Biggs appears to be holding out for what he perceives as a promise to increase his pension pot which never transpired. 

28. Mr Biggs’ refusal to sign encashment, investment or switch paperwork has resulted in the Scheme losing money and he is therefore in breach of trust unless he can prove there are valid reasons for leaving the assets as they are
29. The Company made no agreement or arrangement for the Scheme to receive contributions of £1,048 per month, or any other amount for the benefit of Mr Biggs. 
Financial Loss 

30. Mr Adams contends that his financial loss amounts to £52,577.76. He says that at 1 November 2007 the funds available for investment after the transfer amounted to £716,435.61 and were apportioned as follows:

	Fund
	Values as at 1 November 2007 
	Values as at 17 August 2009
	Proposed Method of transfer

	AXA EPP
	£63,090.00
	£51,034.68
	Cash

	Save & Prosper EPP 
	£50,682.48
	£36,714.73
	Cash

	Cater Allen Bank 
	£73,272.00
	£75,756.36
	Cash

	Apollo Unit Trust
	£44,537.72
	£50,905.33
	In Specie

	Axa Unit Trust
	£26,412.76
	£19,855.23
	In Specie

	Margetts Unit Trust
	£474,921.48
	£432,538.48
	In Specie

	Funds for transfer  
	£732,916.44
	£666,804.81
	

	Less Adviser fees, SIPP set up fees and Cash in bank
	£16,480.83
	
	

	Funds for investment
	£716,435.61
	
	


31. TFP have said that Mr Adams has been a client of theirs for over 15 years and that they had a meeting with Mr Adams on 26 October 2007 during which it was agreed that the funds from the Scheme would be invested as follows:
	Fund 
	Amount
	Initial charge 
	Invested 
	Value at 17 August 2009

	Brandeaux Student Accommodation
	£179,108.90
	£2,686.63
	£176,422.27
	£210,069.82

	Brandeaux Ground Rent 
	£179,108.90
	£2,686.63
	£176,422.27
	£190,088.78

	Margetts Unit Trust
	£358,217.80
	£0.00
	£358,217.80
	£326,591.85

	Total 
	£716,435.60
	£5,373.26
	£711,062.34
	£726,750.45

	Cash in bank
	
	
	
	£1,000

	
	
	
	
	£727,750.44

	Less 2008 & 2009 SIPP and Adviser fees 
	
	
	
	£8,363,88

	Total
	
	
	
	£719,386.57

	Less
	
	
	
	£666,808.81

	Loss
	
	
	
	£52,577.76


32. Mr Adams has said that, in July 2008, he intended to restructure his investments as follows:  
	Fund
	Value at 14/07/2008
	Value at 10 July 2009
	Proposed Investment
	Value at 10 July 2009 

	AXA EPP
	£56,103.90
	£47,906.05
	£56,103.90
	£47,906.05

	Save & Prosper EPP
	£42,062.70
	£33,488.71
	£42,062.70
	£33,488.71

	Cater Allen Bank
	£75,605.68
	£75,756.36
	£25,000.00
	£25,000.00

	Apollo Unit Trust
	£52,976.09
	£51,326.97
	-
	-

	Axa Unit Trust
	£27,526.64
	£21,530.40
	£4,550.15
	£3,558.97

	Margetts Unit Trust
	£428,471.18
	£402,487.47
	£200,000.00
	£186,702.97

	Brandeaux Student Accommodation
	-
	-
	£177,514.72
	£195,436.88

	Brandeaux Ground Rent
	-
	-
	£177,514.72
	£178,690.32

	Total
	£682,746.19
	£632,495.96
	£682,746.19
	£670,783.90


Summary of Mr Biggs’ position 

33. Mr Adams’ share of the fund is substantially in excess of his own share however the Scheme charges are still split on a 50/50 basis.

34. Substantial payments were made from the Scheme to a Funded Unapproved Retirement Benefits Scheme in Mr Adams’ name and it was agreed that compensation of £1,048 per month would be repaid to his share of the Scheme. These payments were not made and therefore his pension fund is £40,000 lower than it should be.

35. Mr Adams deliberately prevented monies being paid into the Scheme. At times of cash flow problems with the day to day running of the business Mr Adams was insistent that his monies should be paid in preference to anyone else.

36. Mr Adams had an issue with the valuation of the assets in his name in that there was a sum of £36,000 being claimed as an overpayment from Langtree Industries Limited [a subsidiary of Langtree Holdings Limited] and was therefore at risk of having to be paid back to the administrator. Mr Adams manipulated the assets of the Scheme to “re-register” some of the assets to protect them from any such claim. These funds have since been approved to be retained within the Scheme.

37. A suitable compromise would be to use the £36,000 to clear outstanding administration costs and split the remainder of the monies equally between his and Mr Adams’ share of the Scheme assets.  
Scheme Accounts/Actuarial Valuations
38. Mr Adams has provided the Scheme accounts for the period 1 December 1998 to 30 November 2006 and the Actuarial Valuations carried out at 31 July 1995, 31 July 1998 and 31 July 2002. The Scheme accounts show, amongst other matters, that:
· for the years ending November 1999, November 2000, November 2001,  November 2002 and November 2004 all administrative costs were met by Langtree Holdings Limited;
· administrative costs (pensioner trustee fees) were deducted from the Scheme for the years ending November 2003, 2005 and 2006 and amounted, in total, to £8,975.83;

·  the only substantial payments made from the fund were in August 2003 and were transfer values, in respect of the benefits for two of the original four members, which amounted to £177,470.97;

· between May 1996 and 30 November 2001 the employer paid contributions amounting to £41,156.45 for the benefit of Mr Biggs and £470,982.08 for the benefit of Mr Adams. The employer paid contributions of £5,875 for the benefit of Mr Adams in the year ending 30 November 2002 and £5,000 for the benefit of Mr Biggs in the year ending 30 November 2004.     
39. The Actuarial Valuation, carried out at 31 July 1998, shows that the total Scheme assets amounted to £385,591. The assets were split between the four members, as follows: Mr Adams £234,274, Mr Biggs £10,952 Mr H £43,501 and Mr W £96,864.

40. The Actuarial Valuation, carried out at 1 December 2002, shows that the total Scheme assets amounted to £641,359. The assets were split between the four members, as follows: Mr Adams £398,162, Mr Biggs £63,144 Mr H £54,479 and Mr W £125,574.
41. During the course of this investigation, my office has, on several occasions, asked Mr Biggs to provide evidence to support the submissions he has made. No response has been forthcoming to those requests or to my initial conclusions. 
Conclusions
42. Mr Adams has a statutory right to a transfer value from the Scheme, as he has made a written request for a transfer value, as required by the appropriate regulations. Mr Biggs has made various submissions in an attempt to justify his failure to respond to Mr Adams’ request to transfer his benefits to another provider but, to date, has failed to support any of his submissions with substantive evidence which might support the claims he makes. 
43. Mr Biggs contends that the apportionment of the administration fees is unfair. He  suggests that because Mr Adams’ share of the fund is substantially in excess of his own share Mr Adams should pay a higher proportion of the administrative expenses. The Rules that govern the Scheme provide that expenses incurred by the Scheme will, unless paid by the Employer, be paid from the Scheme funds. There is no provision in the Rules that such expenses should be apportioned in the manner suggested by Mr Biggs. For the most part, since Mr Biggs joined the Scheme, the employer covered the cost of the administrative expenses incurred. The administrative costs which have been deducted from the Scheme amount, in total, to £8,975.83 and are said to be in respect of pensioner trustee expenses. Pensioneer trustee expenses would almost certainly be for services carried out for the Scheme, and the Scheme membership, as a whole and, in the absence of any evidence to the contrary, I see no reason why Mr Biggs and Mr Adams should not, therefore share those costs equally. 
44. There is nothing to support Mr Biggs’ contention that substantial payments were made from the Scheme for the benefit of Mr Adams nor is there any evidence to substantiate his claim that it was agreed that compensation would be paid to enhance his own share of the Scheme. In any event, any such agreement Mr Biggs might have reached with Langtree Holdings Limited to receive additional employer contributions would in fact be an employment issue which does not fall within my remit and is, therefore, not a matter I can interfere with. 
45. I see no purpose in considering in any great depth Mr Biggs’ argument that Mr Adams manipulated the fund in order to retain a sum of £36,000. There is no evidence to suggest that Mr Adams has taken any such action and I am satisfied with his explanation as to how the overfunding situation arose.

46. In my judgment Mr Biggs’, by failing to respond to Mr Adam’s request to transfer out his benefits out of the Scheme, has blatantly disregarded his obligations as a trustee of the Scheme. Mr Biggs’ inaction is wholly unacceptable and amounts to maladministration.   
47. Mr Adams submits that because he has been unable to proceed with the transfer he has lost out on investment growth amounting to £52,577.75. 
48. The transfer request form indicates that it was Mr Adams’ intention to transfer the majority of his share of the fund in specie. 
49. Mr Adams submits that TFP’s advice in November 2007 was to invest 25% of his holdings in Brandeaux Student Accommodation Fund, 25% in Brandeaux Ground Rent Fund and 50% in the Margett’s Unit Trust Funds. Although, TFP have confirmed in a letter dated 24 August 2009 that this was indeed the advice given to Mr Adams in November 2007, neither they nor Mr Adams have been unable to provide any contemporaneous file notes in support. 
50. Mr Biggs’ failure to sign the necessary paperwork in July 2008 to allow Mr Adams investments to be restructured within the Scheme further compounds the maladministration identified in paragraph 46 above. Mr Adams has provided details of how he would have restructured his investments in July 2008. Again there is no contemporaneous evidence in support. Further it is notable that, the advice TFP say they gave Mr Adams in October 2007 was to disinvest, almost in its entirety, his current portfolio and to reinvest in the Brandeaux funds and Margett’s unit trusts. However, apart from the inclusion of the Brandeaux funds and the disinvestment of the Apollo unit trust, Mr Adams’ proposed investment in July 2008 is not wholly dissimilar to his investment portfolio at the time he made the request to transfer. 
51. On the evidence I cannot find that Mr Biggs should be liable for any loss caused by the reinvestment in those funds not being made, either in October 2007 or July 2008. The evidence is not clear enough for me to decide that on the balance of probabilities the investments would have been made.  

Directions   
52. Once a current transfer value has been obtained, Mr Adams, if he wishes to proceed, shall complete whatever forms are required for the transfer value to be paid and forward the forms to Mr Biggs.

53. Within 28 days of receiving the transfer forms, Mr Biggs is to use his best endeavours to enable the transfer value to be paid, by signing immediately any forms that require his signature and returning them to Mr Adams.
54. If the transfer value is not paid within three months from the date the forms were forwarded to Mr Biggs, because of the lack of co-operation of Mr Biggs, Mr Adams may refer the matter back to me and I shall consider what further action is appropriate, including referring the case to the Pensions Regulator, who has the power to remove trustees from office.
TONY KING

Pensions Ombudsman

30 November 2009

APPENDIX
The Scheme is governed by a Definitive Trust Deed and Rules dated 14 July 2006. 

Provision 1.1 of the Trust Deed appoints the managing trustees and the Professional Trustee as Scheme Administrator. 

Rule 16.2 provides:
“If there shall at any time be no Professional Trustee which is a Trustee of the Scheme, then the provisions of Rule 16.1 above shall apply to the Scheme with the substitution of the Scheme Administrator for the Professional Trustee wherever the words “Professional Trustee” 
Rule 19 provides:
“19.1
The expenses of the Scheme will (except to such extent, if any, as the Employer discharges them) be paid out of the Scheme…. Fees may be levied by the Professional Trustee, the Scheme Administrator and such provider on such basis as the Professional Trustee and the Scheme Administrator and such provider may respectively determine…”
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