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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J H Massey

	Scheme
	DFS Furniture Company Executive Pension Scheme (the Scheme)

	Respondents
	Abbey Life Assurance Company Limited (Abbey Life)


Subject

Mr Massey complains that Abbey Life:

· failed to advise him of the phased fund switching facility in 1988 and again in 2004;
· switched the assets of his policy from the Security Fund to the Equity Fund without his knowledge or authority;

· provided conflicting information;

· acted unfairly in withdrawing their offer of compensation.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Abbey Life to the extent only that Mr Massey was denied the opportunity to switch his funds in October 2008. 

DETAILED DETERMINATION

Material Facts

1. Mr Massey was born on 22 February 1949.

2. The Scheme was established on 28 June 1988 for the sole benefit of Mr Massey. The assets of the Scheme consisted of an Abbey Life insurance policy numbered 404082001A (the Policy). Mr Massey’s nominated retirement age was his 60th birthday.  
3. The Policy application form, which was completed by Mr Massey, shows that the contributions paid to the Policy, by Mr Massey and his employer, were to be invested in equal shares in the Managed Fund, the Equity Fund, International Fund, Japanese Fund and the High Income Fund. Under the heading “Investments”, the box next to the statement “I wish my investments to be gradually switched to the Security Fund during the last five years of the plan term. Please tick box if you do not wish to take advantage of this facility.” has been ticked i.e. a positive tick was inserted to opt out of phased switching.   
4. On 30 June 2008, Abbey Life wrote to Mr Massey’s employer stating that the Policy gives Mr Massey the option to transfer investments into a lower risk fund during the five years prior to his nominated retirement age. The letter states “You did not choose this option at the time you started your policy but you now have the opportunity to change your mind. An “Option to Transfer Investments” form was appended to the letter. The value of the fund amounted to £1,041,302.00.
5. The letter was passed to Mr Massey who, on 10 July 2008, wrote to Abbey Life saying that he “understood that this sensible safeguard against the vagaries of the stock market would be invoked automatically” and asked why that had not happened and also why the option letter had not been sent to him in 2004, five years before his nominated retirement age.
6. Abbey Life responded, on 25 July 2008, saying the option letter had been sent out late due to a computer error. The letter concluded that having investigated the issues raised by Mr Massey, and as phased switching was an automatic feature of the policy, in light of the current volatile investment climate they had applied the phased switching retrospectively to 2004. The letter said that as a result of this retrospective action the value of the Policy had increased to £1,140,457.70 and concluded:

“…You are within seven months of your retirement date and obviously if the stockmarket picks up and you wish to take advantage of it you are quite a liberty to request a fund switch. For the time being however, most of your investments are held in the Security Fund and we will switch the remaining units between now and February…”
7. Mr Massey wrote again to Abbey Life, on 15 August 2008, saying that he was pleased with the action taken by Abbey Life but he had concerns over the amount of adjustment that had been made to the Policy given the level of ongoing regular contributions and a recent special contribution. 
8. On 4 September 2008, Abbey Life acknowledged Mr Massey’s letter of 15 August 2008 saying they were dealing with his query. 
9. On 14 October 2008, Abbey Life wrote to Mr Massey saying that they had conducted an audit of completed complaint cases to ensure the results of the investigation were accurate and reasonable and in his case an issue had come to light that affected the outcome of his complaint. The letter concluded:

“…You will recall that in all good faith, we offered to amend your policy on the basis that phased switching had commenced in February 2004. Further investigation has shown that unfortunately this decision was incorrect. When we checked the original application form we overlooked the fact that you had actively opted out of “phased switching” at point of sale. This was the only one of your three pensions that did not include phased switching.

I am therefore sorry to inform you that we have no alternative to retract the offer made previously…”

10. Mr Massey wrote to Abbey Life on 23 October 2008 complaining at the action they had taken. In his letter he asked Abbey Life:

· to confirm that they had switched the funds to less volatile investments for his other policies;

· to explain why they had written to him in June 2008 offering the facility to switch the funds held in the Policy;

· to explain why they had written to him on 25 July 2008 saying that the option letter had been sent out late due to a computer error;

· to confirm that it has never been their policy to write to policyholders who have opted out of phased switching to explore whether the policyholder wishes to review that decision.

11. Abbey Life acknowledged Mr Massey’s letter on 5 November 2008, and responded on 11 November 2008. Their letter can be summarised as follows:       

· Mr Massey’s other policies had been subject to phased switching and most of the investment was in Abbey Life’s Security Fund;
· the tick placed on the application form for the Policy was taken to be a definitive instruction not to incorporate phased switching. As Mr Massey had to proactively exclude what is otherwise an automatic clause, it is reasonable to assume that a conscious decision was made to set the policy up in this way;

· Abbey Life’s investigations indicate that they should not have written to Mr Massey in June 2008;

· there was a genuine misunderstanding as to why Mr Massey had been told that the option letter had been sent out late due to a computer error;
· it was not Abbey Life’s policy to write to pension plan holders with the same type of arrangement as the Policy at the time phased switching commenced. However, some policies were moved to a new system between 2003 and 2005 which does include the option for the policyholder to review their decision about phased switching;
· the funds in the Policy had been switched out of the Security Fund and the current value was £812,578.92.
12. On 27 November 2008, Mr Massey wrote to Abbey Life again saying that he had not given his authority for his investments to be switched back into higher risk funds. He said that the only offer that had been made, and then subsequently withdrawn, was to backdate the effect of the “switching” to the point in time which would have applied had he been given the option to review and invoke the “switching”.    
13. There followed further correspondence between Abbey Life and Mr Massey in connection with the transfer of the funds until 17 December 2008 when Abbey Life wrote to Mr Massey saying:
“…To date however, we have not received a formal request to switch the investments to the Security Fund. Therefore when it transpired that you had not selected the phased switching option when the plan commenced, we had no option but to move the investments back to the unit-linked funds they were in…If you want to invoke a fund switch now, please complete and return the enclosed form…”   
14. On 23 December 2008, Abbey Life sent Mr Massey, via his employer, a Retirement Benefits package which included a quotation, dated 21 December 2008, in respect of the Policy which stated that the current value of the fund was £1,166,863.85.  
15. Mr Massey, and the trustees, completed the fund switch form on 5 January 2009 to transfer the funds in the Policy into the Security Fund. The switch was actioned on 21 January 2009 at which time the value of the fund amounted to £885,189.43. Mr Massey also opted to change his nominated retirement age to his 61st birthday, 21 February 2010. 
16. On 9 July 2009, Abbey Life wrote again to Mr Massey’s employer stating that the Policy gives Mr Massey the option to transfer investments into a lower risk fund during the five years prior to his nominated retirement age. The letter states “You did not choose this option at the time you started your policy but you now have the opportunity to change your mind”. 
Summary of Mr Massey’s position  
17. It is nonsense to suggest that he would deliberately put at risk his principle pension scheme in the run up to retirement while concurrently seeking to protect two minor schemes. 

18. He cannot recall every detail concerning “form filling” which was done over 20 years ago, although the handwriting completing the form is his and therefore the existence of the tick appears to be an error on his part.  
19. The application forms for the other policies were completed in full by the Abbey Life pension adviser and were only signed by him. The fact that he did not tick the box on those forms makes it clear what his advice would and should have been. No discussion took place or advice was given in relation to the mechanics of phased switching when the other two minor pension schemes were created.

20. Abbey Life wrote to him in 2003 in respect of his policy numbered 500182307E offering the opportunity to change his decision about phased switching - the letter required no action as phased switching was in place.  
21. Abbey Life knew his wishes in relation to safeguarding the value of his pension investments. Following receipt of their letter in July 2008 he wrote acknowledging their actions having been reassured that his investments were safeguarded in the Security Fund.
22. There is no evidence that he was reviewing his investment strategy because he believed at the time that most of his pension fund was invested in the Security Fund and therefore there was no need to pro-actively take an action as regards the investment of the Policy. The assessment of his potential pension income was very much on his agenda.
23. Abbey Life transferred his investments back into equities without advising him of their proposed action or offering him an opportunity to intervene and, as a result, he has incurred a severe loss. The value of the Policy should be placed in the position that would subsist had the underlying funds been invested in the Security Fund at 25 July 2008 or at the date of his letter of acceptance on 15 August 2008. 
24. If Abbey Life had established the facts of the situation accurately in July 2008 his total funds would have been safeguarded within the Security Fund.     
25. Abbey Life have issued fund valuations that do not correlate and provided a questionable statement concerning the date the funds were allegedly transferred back into equities.  

Summary of Abbey Life’s position  
26. The original application form indicates that Mr Massey specifically opted out of phased switching. Given that Mr Massey included phased switching on his other two Abbey Life policies he must have pro-actively taken the decision not to include it on his largest pension.
27. Mr Massey’s other policies are personal pensions and are held on a different computer system. The Scheme is an occupational scheme and it was not Abbey Life’s policy to offer a second opportunity to include phased switching on occupational schemes at the time Mr Massey reached the five year to retirement stage in February 2004. 
28. Mr Massey’s policy had been moved to the new system, by the time the late notification was sent in June 2008, which did allow the opportunity to change a decision made about phased switching. However, Abbey Life had taken the decision that during the transitional period older policyholders, who had not elected for phased switching at the outset, would not be given a second chance offer. Mr Massey fell into that category which is why he was not eligible for a second chance offer.  

29. The investments were initially switched out of equities without Mr Massey’s authority. When the error came to light there was no choice but to move the investments back to the original equity based funds. Until Mr Massey completed the switch form he had not given an explicit instruction for his investment to be moved to the Security Fund. 
Further information received from Abbey Life

30. The units in the Policy were moved back to the original equity based funds on 6 January 2009.
31. If valid switch instructions had been made to switch the entire fund from equity based funds to the Security Fund on the 25 July 2008, 14 October 2008 and 27 November 2008, the value of the fund on 21 January 2009, would have been £1,074,332.67, £916,739.88 and £828,637.40 respectively.
Conclusions

32. At the outset of this investigation Mr Massey complained that Abbey Life had failed to advise him of the phased fund switching facility in 1988 and again in 2004. I note that Mr Massey now accepts that he was responsible for completing the application form in 1998 and that he may have opted out of the phased switching facility in error.  I note that the tick had to be inserted on the form to opt out of phased switching, i.e. positive action had to be taken to opt out. In all the circumstances Abbey Life cannot be held responsible for actions taken by Mr Massey nor can I see any reason why they should have questioned his having taken the action he did at the time the application was completed. 
33. Moving on in time, I accept Abbey Life’s explanation as to why the letter of 25 June 2008 had been sent in error and also why it was not possible for Mr Massey to take up the “second chance” offer that had been made. Clearly, during a transitional period  there needs to be a cut off point, a consequence of which in this instance, is that policyholders who were already within five years of retirement age at the point their policy was switched to the new system were not permitted to take advantage of the “second chance” offer. Unfortunately, Mr Massey fell within that category but without any evidence to support a view that he was treated differently to any other policyholder in the same position I cannot criticise Abbey Life. 
34. Mr Massey submits, on the one hand, that assessment of his potential pension income was very much at the forefront of his agenda during 2008. Conversely, he also says there was no need for him to be pro-active in reviewing his investment strategy as he believed at the time that most of his pension fund was invested in the Security Fund. In my view, if Mr Massey had been taking a keen interest in the investment of his funds I would not have expected him, in his letter of 10 July 2008, to have expressed the view that he “understood that this sensible safeguard against the vagaries of the stock market would be invoked automatically”. I would have expected him to have checked that the safeguard had been activated. There is a distinct lack of evidence  to support an argument that Mr Massey was actively reviewing his investment strategy during 2008 which suggests that had the letter of 25 June 2008 not been issued by Abbey Life, it is more likely than not, that Mr Massey would not have taken any action to switch his investment to the Security Fund at that time. 
35. However, matters are not that simple.  Abbey Life advised Mr Massey, on 25 July 2008, that they had transferred his fund to the lower risk Security Fund. Mr Massey’s immediate response was that he was pleased about the transfer, in other words, that he accepted the action taken by Abbey Life.   

36. Abbey Life then, on 14 October 2008, advised Mr Massey that they had made a mistake and that they had switched his funds back to the higher risk equity based funds, an action which it later transpires they did not undertake until 6 January 2009. 
37. In my view Abbey’s approach from this point on was mechanical in the worst sense.  I am concerned that it has taken Abbey Life a considerable length of time to provide a clear explanation for their actions.  I find their continual provision of conflicting information has unnecessarily prolonged the whole process. The late provision of the form that was required to be completed to affect the final switch, without any mention of such requirement in previous communication, is clear evidence of the lack of a joined up resolution focussed approach to assist Mr Massey.   

38. Put simply whilst in any organisation errors occur, they may be well corrected or compounded by the approach taken towards correction.  Here the approach taken to correct errors was inadequate.

39. Whilst I accept that Mr Massey was not entitled to a switch of funds being made retrospectively to February 2004 and, taking into account that, albeit Mr Massey argues otherwise, had he not received the erroneous information Mr Massey would likely have taken no action to switch funds, my view is that Abbey Life should have offered Mr Massey the opportunity to decide how he wanted his funds invested as soon as the error came to light i.e. on 14 October 2008. Albeit, Mr Massey had not given an explicit instruction for his investment to be moved to the Security Fund by completing a switch form he had, nonetheless, accepted, in writing, the same  action taken unilaterally by Abbey Life just two months earlier. 
40. For the reasons given above I uphold Mr Massey’s complaint to the extent that he was denied the opportunity to switch his funds in October 2008.   I find this caused Mr Massey loss and considerable inconvenience at a date very close to his retirement.
Directions   

41. Within 28 days from the date of this Determination, Abbey Life shall:

41.1
increase the funds held within the Policy by £31,550.45 (£916,739.88  -    £885,189.43), and
41.2 
further increase the funds held within the Policy by the amount required to bring the Policy’s assets back to the value they would they would have been had the mis-investment not taken place. Such amount shall be calculated from the 21 January 2009 up to the date Abbey Life increases the fund by £31,550.45, and 
41.3     pay Mr Massey £200 as compensation for inconvenience caused to him   by their inadequate response to their initial errors.   
JANE IRVINE 

Deputy Pensions Ombudsman 

3 March 2010 
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