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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A J Perry



	Scheme
	The Sun Life Assurance Company of Canada 1988 UK & Irish Employee Benefits Scheme (the Scheme)

	Respondents
	The Trustees of the Sun Life Assurance Company of Canada 1988 UK & Irish Employee Benefits Scheme (the Trustees)


Subject

Mr Perry says that the Trustees:

· failed to contact him with details of his benefits prior to his Normal Retirement Age (NRA);

· failed to inform him that he could only purchase an annuity through the Open Market Option (OMO);

· caused a delay in the payment of his benefit resulting in a reduction in the fund value available by approximately £1,500; 

· failed to notify him that the benefits for the defined contribution (DC) and defined  benefit (DB) schemes had been amalgamated;

· provided documents which in his opinion were unclear.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld to the extent that the Trustees failure to contact him with details of the benefits payable from his Normal Retirement Date within the statutory timescale.
DETAILED DETERMINATION

Material Facts

1. Mr Perry commenced employment with Sun Life Assurance Company of Canada (the Company) in their sales force in 1995. He joined the DC section of the Scheme with a NRA of 65. In approximately 2000 he joined the office staff on a new contract of employment and joined the DB section of the Scheme. This had a NRA of 62. The area of the Company for which he worked was subsequently outsourced and he was granted deferred benefits under the Scheme.

2. Mr Perry attained age 62 on 6 January 2008. He says that it had been his intention to retire at age 65, but not having heard from the Trustees prior to his 62nd birthday he wrote to them on 21 April 2008 requesting details of the increase factors applicable on late retirement. 

3. Although there was no direct response to his question about late retirement increases, Mr Perry received an illustration of benefits from which he deduced that only RPI increases would be added to his pension so he took the view that there was no point in deferring his benefit until age 65. As the amounts quoted on the illustration were in line with his expectation, he completed and returned the documentation required to initiate the payment of his pension.

4. The letter from the Trustees dated 22 April 2008 which enclosed the illustration of benefits stated:

“We have enclosed a statement detailing the estimated retirement benefits and options available from the Scheme on 31 May 2008, age 60 (sic) and also on 31 January 2011, age 65. Your money purchase benefits are detailed separately.”

5. The information in the enclosed illustration was laid out as follows:

Retirement Illustration as at 31 May 2008 (not guaranteed)

Benefits payable at Retirement

Option 1

Full Pension
£1,886.62 per annum

plus

Fund Value                                                 £16,488.14

(to purchase an annuity via the open market)

or

Option 2

Pension commencement lump sum (PCLS)  £12,872.50

plus

Reduced pension                                        £1,356.29 per annum

Residual Fund Value                                   £12,366.10

(to purchase an annuity via the open market)

6. Mr Perry returned the ‘Retirement Notice’ form confirming the option that he wished to take and also forwarded the required birth and marriage certificates. Following receipt of these documents the Trustees wrote to him on 2 May 2008 advising him that they could not proceed with the payment of his benefits until they had received confirmation of his annuity provider. Mr Perry says that he did not receive this letter, but was given the information by telephone at the end of May / beginning of June when he contacted the Trustees to ask when he would be receiving his PCLS.
7. Mr Perry’s independent financial adviser (IFA) had some difficulty in identifying a provider because of the relatively small size of the fund value, but the Trustees received an annuity application for Canada Life via Mr Perry’s IFA on 16 June 2008. The paperwork did not enclose a copy of the HMRC approval letter. Canada Life was reminded of this requirement the following day and a copy of the HMRC approval letter was received by the Trustees on 30 June 2008. A request to disinvest Mr Perry’s fund was submitted on 1 July and the PCLS was paid on 9 July 2008.

8. Mr Perry made an application under the Scheme’s internal dispute resolution procedure (IDRP) stage one on 28 July 2008. The decision letter was issued on 26 September 2008 stating:

“It is the scheme’s standard practice to issue members with Normal Retirement Age (NRA) quotations six months prior to this date. Due to an oversight by the administrator they failed to issue these figures to you. It was only when you contacted the administrator on 21 April 2008 that these details were sent to you. The quotation did set out the full benefits due under the final salary plan and that your money purchase benefits must be used to buy an annuity under the open market option.

With regard to your query concerning the ability to be able to purchase an annuity from the Company, I must advise that the Company withdrew this facility when this part of the business ceased to operate in 1999/2000.

[The Scheme Dispute Referee] agreed that you did receive poor service from the administrator. Namely:

· As confirmed above, they failed to issue your NRA quotations within scheme and disclosure regulations; and

· There were delays in settling the annuity benefits with Canada Life; and

· They failed to escalate your initial complaint regarding the service standards to either me or [the Scheme Disputes Referee]

Conclusion

Based on our findings above, [the Scheme Disputes Referee] agrees that the overall service you received from the administrator was poor. However, she has concluded that it would not be appropriate to put you in the financial position you were in at NRA for the following reasons:

· In your e-mail of 21st April 2008 you said that it was unlikely that you will retire before age 65. It has been concluded therefore that you had no expectation of retiring at NRA.

· In respect of the delays in setting up the annuity with Canada Life, we believe that the fault for this particular problem lies with more than one party. You could have made these arrangements earlier as the quotations did state that an annuity had to be purchased under an open market option, Canada Life and your IFA did not provide the correct paperwork and the administrator should have made it clear to both you and your IFA that the value could not be paid until they had received all the documentation.

In view of the poor service you received we are prepared to offer you an ex-gratia sum of £250 in full and final settlement of your complaint…”

9. The stage two IDRP decision letter was issued on 13 March 2009 stating:

“The trustees reviewed the case at their meeting on 27 February and have asked me to let you know of their decision.

· The trustees agreed that the service from the scheme administrator was of a poor standard.

· They also accepted that the quotation process was not properly followed, which was in breach of the scheme rules and disclosure regulations.

· The retirement quotations provided did state that the Money Purchase benefits were in addition to your Final Salary benefits.

· As a member of both the Money Purchase and Final Salary plans, your service in both arrangements is continuous and, therefore, it is the scheme’s normal practice for all main scheme benefits to be taken at the same time.

· As previously confirmed, the Company withdrew from the annuities market in 1999/2000. As the scheme is an external arrangement, this option was no longer available to the scheme. Members therefore have to purchase an annuity via the open market. As you have mentioned the Company do continue to offer an annuity service, but for policy holders only.

· The delays in settling your Money Purchase plan benefits were not entirely due to the scheme administrator. The IFA and annuity provider also delayed matters by not providing the relevant papers for the administrator to divest funds. The trustees agreed with the Scheme Dispute Referee’s decision that fault here lies with more than one party.

In view of the events outlined above, the trustees have rejected your request to make up the difference in the Money Purchase value between that advised on 23 April 2008 and the date of disinvestment.

The Trustees have, however, reviewed the distress and inconvenience payment that was offered to you of £250. In recognition of the poor service you experienced, the trustees have decided to increase the offer to £500.”

10. The Trustees have confirmed to my office that the DB and DC benefits were provided under two separate sections of the Scheme.

Mr Perry’s position

11. He says that he only contacted the Scheme in April with regard to his DB benefits and therefore assumed that the statement he received showing a full pension value and an OMO value related only to those benefits. He understood the fund value to be an alternative to the DB benefit quoted. As the fund value was relatively small he says he chose not to exercise the OMO.

12. He says that he had become aware through his work dealing with complaints against the Company that they were not accepting new money through the OMO.

13. When he had not received payment by 17 June, he telephoned the Scheme to be told that payment had not been made because they were waiting for the OMO to be exercised. It was at this point that Mr Perry says that he was told that the statement that he had received included both DB and DC benefits. He was also advised that the Trustees no longer purchased annuities with the Company. 

14. Mr Perry says that there was nothing in the retirement documentation making clear that the illustration included DC benefits and that they had to be used to purchase an annuity on the open market. Had he realised this he would have acted accordingly. As a consequence there were delays in setting up an annuity and financial loss.

15. The PCLS quoted on the April 2008 statement of £12,872.50 had reduced to £12,352.20 by the time it was paid in July 2008. Similarly the residual fund available to purchase an annuity had reduced over the same period from £12,366.10 to £11,277.26. He estimates his loss to be in the region of £1,500.
Conclusions

Trustees’ failure to contact Mr Perry prior to his 62nd birthday

16. The Trustees admit that they failed to issue Mr Perry’s quotation in respect of his DB benefits prior to his 62nd birthday as required by the Scheme rules and the Disclosure Regulations. Such a failure constitutes maladministration. 

Trustees’ failure to advise him that use of the OMO was mandatory

17. Having once been contacted by Mr Perry on 21 April 2008, the Trustees immediately issued two illustrations of benefits, the first on the basis that he would draw his benefits immediately (from 31 May 2008) and the other based on the assumption that he would retire at age 65 (31 January 2011). In accordance with the Trustees’ standard practice, the quotations included both DB and DC benefits. Mr Perry claims that he found these documents unclear and was not aware that they included the value of his DC benefits, or that he could only use his DC fund to buy an annuity through the OMO.

18. Mr Perry says that because he had only requested details of his DB benefits, he assumed the fund value quoted on the illustration of benefits was an alternative to his DB pension and therefore chose not to exercise the option because of the relatively small fund available. However the fund value in respect of his DC benefit is clearly shown as an addition; a point reinforced by the covering letter which stated that his DC benefits were detailed separately.

19. It is also clear that the fund value quoted needed to be applied to purchase an annuity using the OMO. Mr Perry says that he was not told this and that he assumed that an annuity would be purchased with the Company. However this was a false assumption on his part and I do not believe that the fact the Company had withdrawn from the annuity market without his knowledge will have caused him financial loss since as he had access to all annuity providers.  

20. Participation in the annuity market is a business decision taken by the Company. Following their withdrawal from this business there was no requirement for the Trustees to advise Mr Perry that purchase through the Company was no longer an option. I therefore do not uphold this part of his complaint.

Trustees caused a delay in the payment of his benefits

21. By rights, Mr Perry could have expected his DB benefits to have been put into payment from his Normal Retirement Date under that section of the scheme – 1 February 2008. However, because of the late issue of the quotation, the first instalment was not paid until 1 June 2008, although at an enhanced rate taking into account the late payment. Mr Perry should therefore have received pension instalments for the period 1 February to 31 May 2008 in addition.

22. His DC benefits were not due to be paid until his 65th birthday and the Trustees were not required to provide him with figures in respect of his benefits under this section of the scheme until then, unless he specifically requested them earlier. Their policy where a member had benefits in both sections of the scheme was to issue quotations for both benefits together. The figures he received in respect of his DC benefits were therefore an indication of the current value of his fund.
23. Mr Perry returned the option forms prior to 6 May 2008 when the Trustees sent their letter dated 2 May 2008 requesting details of his chosen annuity provider under the OMO. Details were received by the Trustees via Mr Perry’s IFA on 16 June, but without the necessary HMRC approval letter which arrived on 30 June 2008. 
24. Arrangements were then promptly made by the Trustees to disinvest funds and make payment of the benefits. I do not find that the Trustees contributed to the delay in arranging payment between the receipt of Mr Perry’s option form at the start of May and the receipt of the HMRC approval letter at the end of June. 
25. For the reason given in paragraph 21 above, I do not uphold this part of Mr Perry’s complaint.
Trustees’ failure to advise him that DB and DC benefits had been amalgamated

26. Mr Perry’s benefits, both DB and DC, were provided under two different sections the Scheme.  The benefits had never been in two different schemes and therefore they had never been amalgamated as he states. It was the trustees’ policy to pay benefits under both sections from the same date for administrative convenience.
27. Although Mr Perry misinterpreted the information that he was given, the quotation does make clear that the fund value in respect of his DC benefits has to be used to purchase an annuity and that this is in addition to the other pension benefits. I therefore do not uphold this part of the complaint.

Trustees provided documents that were unclear

28. Mr Perry says that he found the documents provided by the Trustees on his retirement to be unclear, particularly the use of the term ‘Open Market Option’ where essentially the purchase of an annuity outside the scheme was compulsory. He does appear to have misinterpreted the information that he was given, but it was always open to him to clarify any areas of uncertainty with the Trustees, especially as he was aware from his work processing complaints against the Company, that they were not accepting new money through OMOs.
Direction

29. With effect from the next pay date, the Trustees shall pay Mr Perry’s pension at the rate that would have obtained had his DB pension commenced with effect from 1 February 2008, taking into account any subsequent statutory increases or other increases required under the rules.
30. Mr Perry is also due payment of the DB pension instalments for the period from 1 February 2008 to 31 May 2008, but the outstanding amount for these four months is more than compensated for by the subsequent payment of pension at an enhanced rate for late retirement for the period from 1 June 2008 to date, and he has therefore suffered no loss. He may have suffered distress and inconvenience as a result of the late commencement of his DB pension, but the overpayment of pension already noted has provided sufficient recompense and I see no reason to make a further award.

JANE IRVINE

Deputy Pensions Ombudsman 

27 July 2010 
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