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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G J Grimley

	Scheme
	:
	The Trafalgar House Pension Trust (the THPT)

	Respondents
	:
	Trafalgar House Pension Trustees Limited (the Trustee)

Capita Hartshead Limited (Capita)




Subject
Mr Grimley has complained that he was provided with incorrect information concerning his benefits in 1999 and 2004 and that he relied to his detriment on this information.

The Pension Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because it is responsible both for ensuring that Mr Grimley receives the correct benefits and the correct information about those benefits.
DETAILED DETERMINATION

Material Facts
1. Mr Grimley was a member of the Davy Staff Pension Plan (the Davy Plan) from 1 December 1975 to 31 March 1983. His deferred pension on leaving the Davy Plan, calculated on his completed service and salary, was £1,636.82 p.a., including a Guaranteed Minimum Pension (GMP) of £391.04 p.a. However, a “Certificate of Benefits”, dated 19 October 1983, stated that Mr Grimley was entitled to a pension of £4,700.67 p.a. at normal retirement date. It stated that “This includes a Guaranteed Minimum Pension in accordance with Government Legislation”.
2. The Trustee says that the £4,700.67 figure may have been substituted because the deferred pension of £1,636.82 may have been less than the value of Mr Grimley’s own contributions and so he was to be provided with a higher “value for money” pension. As a matter of policy, it has apparently been decided that where such figures have been given, they will be adhered to as a minimum at normal retirement date, even though the rationale is lost in the past.
3. In October 1992, the Davy Plan was merged with the Trafalgar House Pension Fund (THPF). The Davy Plan was wound up and members transferred to the THPF. In September 1992, the Chairman of Davy Pension Trustees Limited had written to members of the Davy Plan explaining the decision. He explained that the benefits would be the same under the “merged scheme”, including increases to pensions in payment equivalent to the increase in the Retail Prices Index (RPI) up to a maximum of 5%. The Chairman referred to a previous announcement which had notified members of the intention to provide, wherever possible, increases to pensions in payment equivalent to half the increase in the RPI above 5%. He explained that, in order to meet the expectation created by this announcement, deferred pensions would receive a one-off increase on merger.

4. At this point, Mr Grimley’s deferred pension was recalculated. According to the Chairman’s letter, the special increase was 4.8%, plus a further ½% for each complete year between 1 October 1992 to normal retirement date under the Davy Plan, subject to a maximum of 15 years. The increase was to be in addition to and after the application of an increase of 4% to reflect the movement in the RPI since October 1991. The increase was to be applied to that part of the pension which was not the GMP. It was recorded that Mr Grimley’s entitlement was £2,686.87 p.a. including the £391.04 p.a. GMP, which was to be increased at a rate of 8.5% p.a.. The events underlying this complaint turn on whether the increases on the GMP should be payable in addition to, or offset against, the balance of the pension.
5. In 1996, all members of the THPF were transferred to the Kvaerner Fund following an acquisition. In 2006 the Kvaerner Fund changed its name to the THPT.

6. In 1999, Mr Grimley requested early retirement figures. At that time, the administration of the THPT was undertaken by Capita Hartshead Limited (Capita). Capita wrote to Mr Grimley, in April 1999, quoting retirement benefits for December 2004 and December 2009 (the latter being Mr Grimley’s normal retirement date). Capita quoted a pension of £4,353.84 p.a. (or a lump sum of £9,796.14 and a pension of £3,589.83 p.a.) for retirement in 2004 and £7,412.99 p.a. (or £16,679.23 and £5,912.92 p.a.) for 2009. The Trustee says that these figures were clearly stated to be estimates.
7. Mr Grimley says that he understood that these figures were estimates which would vary depending upon the actual change in RPI. He decided to re-check his pension entitlement in 2004, with a view to closing his company (which he had owned and run since 1992 and was his only source of income) and retiring at the end of 2004.

8. In 2004, Mr Grimley’s financial adviser obtained information concerning Mr Grimley’s benefits in the THPT in order to prepare a report for him. He wrote to Mr Grimley saying that, based on the information he had obtained, the THPT pension at normal retirement age (NRA) would be £9,183.67 (assuming future inflation at 2.5% p.a.). Although Capita had not quoted this figure, in the transfer questionnaire they had completed for the adviser, they had quoted a GMP of £391.04 p.a. to increase at 8.5% p.a. and an excess over the GMP of £2,295.83 p.a., which they said would increase at the LPI rate, i.e. equivalent to the increase in the RPI up to a maximum of 5% p.a. Mr Grimley’s adviser said that he would need to achieve an investment return of 35.4% p.a. on his transfer value in order to match the THPT benefits and was, therefore, likely to be better off leaving the benefits in the THPT. The figures quoted by Mr Grimley’s adviser came from a report prepared by Legal & General. The Trustees say they have been unable to reconcile the pension calculated by Mr Grimley’s adviser. They also say that they cannot be held responsible for estimates produced by the adviser.
9. With effect from December 2004, Mr Grimley closed his business.

10. In January 2006, Kvaerner Trustees (KPF) Limited wrote to Mr Grimley in response to a request for early retirement figures. They quoted a pension of £251 p.a. for retirement from 1 January 2006 and said that this would be increased by £3,261 at NRA. They went on to say that they could not pay a higher immediate pension because the majority of Mr Grimley’s pension was GMP, which was only payable from State Pension Age.

11. When Mr Grimley queried the difference between the recent quote and the figures supplied earlier, he was told that Capita had made an error in the revaluation of his pension. Mr Grimley was told that Capita had been “too generous” in calculating the revaluation. Specifically, he was told that Capita had revalued the pension in excess of his GMP and had then added this to the revalued GMP at NRA.

12. In correspondence with the Pensions Advisory Service, Trafalgar House Pensions Administration Limited (THPAL) (who had taken over administration of the THPT from Capita) said that the benefits available to Mr Grimley on retirement from 31 July 2008 were a pension of £3,547.29 p.a. or a tax free cash sum of £4,920.77 and a residual pension of £3,199.80 p.a. There was a reduction of 12% for early retirement. THPAL also said that the benefits available at NRA would be a pension of £4,024.36 p.a. or a tax free cash sum of £10,349.01 and a residual pension of £3,261.44 p.a. 
13. Mr Grimley has not yet drawn his pension, on the basis that he wants the dispute to be resolved first. He says that the decisive factor in deciding to close his business was the expectation that he would receive a pension in the region of £9,200 p.a. The Trustee argues that, if Mr Grimley were reliant on the benefits quoted in 1999 and 2004 being in payment when he decided to close his business, he would have drawn his pension prior to entering the dispute process.
14. Mr Grimley’s other sources of income are another pension arrangement (which is likely to provide a pension in the region of £1,900 p.a. at age 65) and interest on his savings (the interest was over £23,000 in 2004/05). He says that he knew that interest rates might change, and relied on his pension to be fixed. Mr Grimley has calculated that, over the period since December 2004, he would have earned £305,821 in salary, dividend and retained profits.
Documentary evidence

15. No relevant document has been produced which would have told Capita what the calculation of Mr Grimley’s pension should have been. However, my office has been shown a letter from the actuaries to THPF written in April 1992 to the then administrators. It concerns a different member of a different section of the THPF, but the writer said,
“I would also note that a much stronger form of franking is adopted for members who left the Fund before 1985, under which increases on the guaranteed minimum pension in deferment are franked against the pension increase both in payment and in deferment.  In practice this means that for many members who left the Fund before 1985, there will be little or no revaluation on a member’s GMP, as it will have been franked against increases on the balance of the member’s pension.”
16. Capita point out that this was written before they were responsible for the administration.

Conclusions

17. The anti-franking rules did not come into effect until after January 1989. Prior to that, pension schemes could offset the increase in the GMP against the excess over the GMP which the member had accrued through membership of the scheme. In Mr Grimley’s case, his GMP was due to increase at the rate of 8.5% p.a. between his date of leaving the Scheme and his State Pension Age (SPA).

18. The current THPT Rules do not specifically refer to the franking of pre-1989 pensions, but neither do they prohibit it. This is not of much assistance because they do not apply to Mr Grimley’s benefits.
19. The available documentation relating to Mr Grimley’s membership of the Davy Plan consists of the deferred benefit certificate issued to Mr Grimley in 1983 and the 1992 letter from the Chairman of the Trustees. The benefit certificate indicates that Mr Grimley was due to receive a pension of £4,700.67 on 7 December 2009. At the date of leaving, Mr Grimley’s deferred pension was £1,636.92, including a GMP of £391.04. 
20. The higher pension has been explained as a possible result of a comparison with the value of Mr Grimley’s own contributions. My office has carried out some speculative calculations. One of those was to see what the effect would be of revaluing the GMP in addition to the deferred pension. If the calculation is carried out with revaluation for the whole period to Mr Grimley’s SPA, the total unfranked revalued pension would be £4,700.70. In fact this is a slightly incorrect revaluation method, because revaluation should only be for complete tax years. However, the figures are disconcertingly similar (there are also some rounding subtleties that we have ignored). On the correct revaluation basis the total unfranked deferred pension would have been about £4,507. Mr Grimley’s revalued GMP at SPA is in the region of £3,261. If the excess over the GMP is revalued in addition, it is not difficult to arrive at a figure similar to that calculated by Mr Grimley’s adviser.
21. So there is, in my view, considerable doubt as to whether the original Davy Plan pension was to be franked. There is also no clear evidence as to what the arrangement should have been in THPF. Finally, the 1992 letter relates to benefits in THPF at a time before Mr Grimley had transferred to it – and anyway there is nothing to indicate that, on transfer, he became subject to the THPF franking provisions (whatever they were) as if he had been an active member of it.
22. Given that the basis of Mr Grimley’s benefits is obscured by time and a number of transfers to schemes of which he was never an active member – and noting that there is a difference of view between administrators and trustees, I am not comfortable that the Trustee has discharged the burden of proof that Mr Grimley’s GMP revaluation should be franked.

23. What is clear is that the information provided for Mr Grimley in 1999 and again in 2004 led him to expect a pension in the region of £9,184 p.a. Although this information was provided by Capita, it was the Trustee which was responsible for ensuring that Mr Grimley was provided with the correct information about his benefits and, given the doubt above, I do not find Capita was at fault (that is to say I do not think they were “on a frolic of their own”). Any failure to give correct information (if it was not correct) would amount to maladministration by the Trustee. I agree they cannot be held responsible for the calculations carried out by Mr Grimley’s adviser, but they can be held responsible for the data upon which those reasonable calculations were based.
24. Assuming for this purpose that the information was wrong, its provision would not, of itself, confer an entitlement to the higher benefits. However, there may be a case for compensation if Mr Grimley had relied on it to his detriment. The accepted approach would be to put Mr Grimley in the position he would have been in had the incorrect statement not been made or, if this is not possible, to compensate him for any detriment he has suffered.
25. It is clear that Mr Grimley was in the process of reviewing his financial arrangements in 2004. It was for this reason that his advisor requested information from Capita. Mr Grimley made three decisions in 2004 which are relevant to his case:

· he decided to close his business;

· he decided not to transfer his THPT pension rights elsewhere; and

· he decided not to make any further pension provision.

26. Those decisions were taken in reliance on the information provided and the expectation that, at age 65, he would receive an annual pension in the region of £9,184. The pension the Trustee proposes to pay Mr Grimley, at age 65, will be £4,700 p.a.; a difference of some £4,484 p.a. or around 50% less than he was expecting. In view of the significant difference in the amount of pension, I find that he would have acted differently in 2004, had he been given the lower figure.
27. Of course, the figure of £9,184 was an estimate provided for his adviser by Legal & General; albeit based on the data supplied by Capita. Whilst I have no doubt that Legal & General provided as reasonable an estimate as they could at the time, it would be more accurate to say that Mr Grimley made his decisions in the expectation of receiving an unfranked pension, rather than a pension of £9,184 precisely. In other words, he was led to believe that he would receive a pension made up of the two elements of his GMP revalued by 8.5% for each (complete tax) year to his SPA and the excess over the GMP revalued by LPI (the annual increase in the RPI capped at 5%).
28. I find that it is more likely than not that Mr Grimley would still not have chosen to transfer his pension rights even if he had been given the lower figure. The transfer value would have been correspondingly lower and the advantages and disadvantages would have been unchanged therefore.
29. However, I am persuaded that he would either not have chosen to close his business or he would have made some additional pension provision. Mr Grimley claims that he would not have closed his business and that his loss amounts to some £306,000. It is the case, however, that Mr Grimley was prepared to forego that income in favour of his leisure, income from his savings and an unfranked pension coming into payment at age 65. I find that Mr Grimley did rely on the information supplied by Capita on behalf of the Trustee, but it would be appropriate to limit any compensation to the value of the difference between the pension he is due to receive and the pension he was prepared to accept at age 65. That position is unaffected by his later decision to wait until this dispute was decided before drawing his pension.
30. In summary, either franking should not have been applied to Mr Grimley’s pension (and there is little evidence to suggest that it should) or he was misled by the information provided in 1999 and 2004 to his detriment and should be compensated. In either case my direction for compensation would be the same.
31. Mr Grimley would bear some responsibility for mitigating the effects of any damages he has sustained as a result of misstatement. I accept, however, that he has little time left now to secure any additional pension and my directions recognise this. It is also appropriate that there should be some modest recognition of the distress and inconvenience Mr Grimley has suffered in consequence of the maladministration I have identified.

32. I uphold Mr Grimley’s complaint.
Directions

33. The Trustee will secure an additional annuity for Mr Grimley equivalent to the difference between the THPT pension he will receive at age 65 and an unfranked pension; to include the same terms as to spouse’s pension and annual increases as provided by the THPT. The Trustee shall also pay Mr Grimley the sum of £250 for the distress and inconvenience he has suffered. 
TONY KING 

Pensions Ombudsman 

22 March 2010  
-2-


