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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J Roberts

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Cornwall Council (the Council)


Subject

Mrs Roberts complains that she should be entitled to enhanced ill health retirement benefits from the date of her dismissal.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because they had regard to medical opinion that was not independent and which in turn confirmed opinions based on a misconstruction of the relevant regulations. 

DETAILED DETERMINATION

Material Facts

1. The Council, a unitary authority, has recently taken over the responsibilities of Cornwall County Council which employed Mrs Roberts.  In this determination I refer to both as “the Council” without distinguishing.
2. Early retirement on ill health grounds was at the time provided for under the Local Government Pension Scheme Regulations 1997 (the Regulations).  Relevant extracts from these can be found in the Appendix.  In summary, the Council could only consider whether Mrs Roberts was entitled under regulation 27 (from active status) or regulation 31(from deferred status) where a certificate had been obtained from an independent registered medical practitioner who was qualified in occupational health medicine as to whether in his opinion Mrs Robertson was permanently incapable of discharging efficiently her duties because of the ill health.
3. Mrs Roberts left the Council on 16 December 2005 on the grounds of capability due to continued ill health, having previously been absent through illness for a considerable time.  The dismissal letter, dated 20 December 2005, said:
“At our meeting we discussed the fact that it is important that you keep in touch with the staff of Occupational Health in order that they can appraise both the OH doctor, and myself, of any change to the diagnosis made by your physicians.  The council’s doctor will want to consult again with your GP and Dr McClean should they arrive at a definitive diagnosis.  This is so that further assessment of your case against the criteria for ill health retirement.  Following this consultation a recommendation of ill health retirement may be deemed appropriate and, if so, the payment of you pension benefits will be adjusted retrospectively.”
4. It seems that no further steps were taken until, on 20 March 2007, Professor Pinching, a Consultant in Clinical Immunology at Royal Cornwall Hospitals, sent a detailed letter to the Council’s Occupational Health Department as a result of a consultation held with Mrs Roberts on 11 January 2007.  In his letter, Professor Pinching confirmed a diagnosis of Chronic Fatigue Syndrome and recommended the Council assist her in obtaining early retirement on the grounds of ill health.   As is material he said:

“…Unfortunately this patient’s prognosis must be regarded as poor in terms of functional recovery.  She has very long standing illness with a substantial decline in function and increase in symptoms some 5 years ago from which she has shown no improvement despite appropriate guidance and advice prior to being seen by me.  Whilst the clarification of diagnosis will be helpful and the rehabilitation programme will I think stabilise her situation and help her to adjust to it, the prospects for functional recovery in respect of work prior to her 65th birthday are very poor. 

 …Her condition is certainly permanent and her disability would in my view permanently prevent her from returning to her present job or a suitable equivalent…”

5. On 8 April 2007 Dr Eke, the Council’s occupational physician completed an occupational ill health retirement certificate certifying that Mrs Roberts was permanently incapable of discharging the duties of her employment because of ill health.   The Council says that Dr Eke noted that her condition was diagnosed on 11 January 2007.  Mrs Roberts’ pension was brought into payment under regulation 31 on that date. 
6. On 10 May 2007, Dr Yarnley, an occupational physician wrote to Mrs Roberts:
“I understand you re concerned that you had a diagnosis of Chronic Fatigue Syndrome in January 2006 but the ill health retirement certificate states January 2007.  I am afraid I am unable to comment as to whether or not this will have any impact on your pension as this should be addressed through the pension administrator.  However, from the information we have available i.e. the report provided by professor Pinching, the key information is the point at which the condition was considered to be permanent rather then the actual diagnosis; as a consequence I feel the date my colleague has suggested of January 2007 is not unreasonable….”
7. On 8 August 2007, Professor Pinching prepared a further report, the purpose of which was to clarify the timing of Mrs Roberts’ illness and diagnosis, which supplemented his earlier report provided in March.  As is material:

“I have seen the letter of Dr P Yarnley, from County Hall, dated 10 May 2007, regarding timing.  Whilst I appreciate that the fine niceties of applicability will relate to the precise rules of the pension, it would be helpful for me to elaborate something about the nature of diagnosis and prognosis in this particular instance.  This is based on a very careful re-reading of all the relevant notes from the many specialist assessments.

The date of onset of the permanent incapacity that this patient suffers can clearly be seen as February 2003.  It was at this point that she became incapable of working and has not been able to work since.  The material condition that gave rise to the inability to work has been set out previously and the very specific physical impact of her condition together with its cognitive impact, meant that she was unable to function within her role from that date…
…As is well known to practising clinicians, the diagnosis of complex illness does require time not only for investigation and assessments but also to use the sequence of events over time in order to consolidate diagnosis.  Even more so, response to treatment and the natural history of the condition can only be demonstrated in a particular patient with the passage of time…
…With the benefit of the diagnostic and therapeutic input and the outcomes of that, and my own specialist knowledge of this condition…it is evident that the medical condition, which caused her to be incapable of work and permanently so, began in 2002 and prevented her from working from February 2003…”  
8. On 18 December 2007 Mrs Roberts complained under stage one of the Scheme’s internal dispute resolution (IDR) procedures.  A stage one decision was not issued by the Council until 2 May 2008.  The Council did not uphold her complaint although they apologised for the delay in issuing the decision.
9. On 25 September 2008, Mrs Roberts submitted a stage two application under the Scheme’s IDR procedures.  
10. A decision was issued on 18 December 2008, upholding Mrs Roberts’ complaint essentially because the Council and its advisers had considered the date of diagnosis, whereas a proper decision would have been the date of onset of the permanent condition.  The Council were directed to reconsider, on the balance of probabilities, the earliest date that the onset of Mrs Roberts’ permanent incapacity had occurred.  
11. The Council referred the matter to Dr Smith, the consultant occupational health physician.  In his memo to the Council, dated 5 February 2009, Dr Smith gave his opinion to be, as is material:
“There is clearly a difference of opinion between Professor Pinching and the various occupational health physicians around date of permanence.  However, occupational health physicians do have the advantage of understanding the wording and meaning of pension fund criteria and can distinguish between ‘date of symptoms’, ‘date of diagnosis’ and of course ‘date of permanent incapacity’; these are all different outcomes…
…Nevertheless, when she achieved a formal diagnosis of chronic fatigue syndrome, there still remains a gap in terms of the sort of treatment that I would expect to see in the case notes.
The purpose of mentioning this is that the actual medical evidence contained in her OH report does point me to a date of permanence from 11 January 2007.  This is not to deny that she had symptoms beforehand, of course, but this is not the question being asked.  I also have to say that her own treating specialist has essentially failed to answer this question in his various reports sent to this Department.  I feel it is reasonable, therefore, for her employer to consider the view of the various consultant occupational health physicians that have given advice about this matter as there is at least some consistency here in relation to the date of permanent incapacity, on the balance of possibilities.
Hopefully you will take from this update that I do feel that the advice you have had to date from the various Occupational Health physicians reviewing this file appears valid, logical and consistent in terms of how the case has been viewed in relation to the requirements of the Pension Scheme.  It follows that there appears [sic] to be clear grounds for resisting her Stage 2 appeal on the basis that the medical evidence does not support her contention of an earlier date of incapacity.”
12. On 10 February 2009, the Council wrote to Mrs Roberts with its decision that 11 January 2007 should stand as the payment date for her pension.  It apologised for the delay and explained that this was due to the post of occupational physician being filled by a new occupant. It is that decision that is the principal subject of this complaint.
13. Mrs Roberts has been represented throughout by solicitors and she asks that Cornwall be required to pay costs.
Conclusions

14. Under the Regulations the Council must seek the opinion of an independent registered medical practitioner qualified in occupational health medicine before considering an ill health retirement. 
15. It is not clear why there was no medical assessment when Mrs Roberts’ employment ended, or for such a long time afterwards.  But it is clear from the letter of 20 December 2005 that the Council (and therefore Mrs Roberts) expected that benefits consistent with ill health early retirement benefits under regulation 27 (rather than early payment of a deferred pension under regulation 31) would be a possible outcome of a later assessment.  For unexplained reasons nothing that followed was consistent with that.
16. After stage two of the IDR the Council was required to address the question “Now that a settled diagnosis of Mrs Roberts’ permanent incapacity has been reached, what was the earliest date on the balance of probabilities that the onset of that permanent incapacity occurred?”  That question is entirely consistent with the original dismissal letter and it is more than unfortunate that the process went astray somewhere between the end of 2005 and Spring 2007. 
17. The report from Dr Smith essentially said that the previous advice was correct.  But previous reports had addressed the different question of when there had been a diagnosis of permanence, not when permanence began. There is almost nothing in Dr Smith’s report to support a conclusion of his own, independently of the previous reports, that the date of permanence was 11 January 2007. And it would be a remarkable coincidence, one might think, for permanence to have been first diagnosed on the same date as it began.

18. In order to grant a pension from an earlier date the Council would have needed the advice of an independent practitioner who could certify (amongst other things) that he was not acting as the representative of the Council.  Dr Smith did not certify that.  He was not asked to as far as I am aware, but he could not have done, anyway.  The tenor of his report is to support the Council in the earlier decision.  He was not independent in any real sense – for example the reference to the Council “resisting her appeal” clearly indicates that he was advising them from their side, as a representative, rather than from an unbiased central position.  
19. Mrs Roberts was permanently incapacitated by 11 January 2007.  The proper question was formulated clearly in the second stage IDR decision. But to put it another way, the question is when was the point at which there ceased to be any reasonable probability that Mrs Roberts would recover?  That is not a simple question, but I do not think it has been properly addressed.  When it is addressed it needs to be dealt with by a person who can make the certification that is required of an independent registered medical practitioner.
20. I do not usually award costs.  There is no need for representation in dealing with my office and free advice is available from the Pensions Advisory Service.  I do not see any particular reason to depart from that principle in Mrs Roberts’ case.
21. I uphold the complaint against the Council.  My direction below gives them slightly more time to deal with the matter than usual, in view of the approaching Christmas and New Year break.
Directions
22. I direct that within 42 days of the date of this determination, the Council will reconsider the date from which Mrs Roberts is entitled under the Regulations to the payment of an ill-health retirement pension.  They shall consider when her incapacity was first permanent (that is when there was no longer any reasonable probability of recovery). In doing so they will obtain a certificate from an independent registered medical practitioner who fulfils the relevant requirements.  That practitioner should not be provided with the previous advice to the Council based on the wrong understanding of the Regulations.  If any further reports or examinations are considered necessary either by the Council of the practitioner, they should be obtained.
23. If the Council’s decision is that the pension should be further backdated, interest should be paid to Mrs Roberts, calculated on a daily basis at the reference bank rate in respect of the periods between when payments would have been made had the pension so been put into payment and the time when payment is actually made. 
TONY KING

Pensions Ombudsman

2 December 2009

APPENDIX

The Local Government Pension Scheme Regulations (the Regulations)

Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
 The pension and grant are payable immediately….

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.

Regulation 31, under the heading of "Other early leavers: deferred retirement benefits and elections for early payment", is as follows:

“1)
If a member leaves a local government employment ... before he is entitled to the immediate payment of his retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

2)
An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph 6).

...

6)
 If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body -

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, and…”

Regulation 97 of the Regulations provides:

“First instance decisions

..................

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”
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