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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr DW Basham

	Scheme
	The New Airways Pension Scheme

	Respondents
	The Trustees 


Subject

Mr Basham’s complaint concerns the Trustees’ decision to stop paying his ill health early retirement pension.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees because they reached a perverse decision in suspending Mr Basham’s pension altogether. 


DETAILED DETERMINATION

1. Relevant Scheme Provisions

2. The Scheme Rules were amended in 2005 and Rule 14 provides as follows: 

“(k)
While any person who is in receipt of a pension by virtue of paragraph (i)(i) or (j) is under Normal Retirement Age:-
(i)
the Management Trustees may at any time require him to furnish such evidence as they shall deem satisfactory of his continued incapacity and if he shall not furnish such evidence they may vary, suspend or revoke his pension;

(ii)
if he recovers sufficiently to be able to earn an income the Management Trustees may from time to time vary, suspend or revoke his pension as they think the circumstances justify;

PROVIDED THAT such pension shall not be reduced below an amount which when added to the income being earned and the amount of any pensions commuted under Rule 16 would result in a sum less that his Pay immediately before retirement on ill health pension;”  
Material Facts

3. Mr Basham retired from British Airways (BA) on an ill health pension on 31 March 2004 following a spinal injury sustained while on duty as an aircraft dispatcher.  He had earlier received a letter, dated 17 February 2004, explaining that, under the Rules of the Scheme, the Trustees could ask for a review of his ill health pension from time to time and that if he took further employment before his normal retirement date of 2 December 2023 (his NRD), he was to inform them of his earnings. The letter explained that this was because his income, plus his ill health pension, should not exceed the level of earnings he would have received had he remained in employment with BA. If he exceeded this level, then the Rules gave the Trustees the power to adjust the level of pension payable until his NRD. There would be no reviews after that date. 

4. In March 2007 Mr Basham received a letter from the Trustees asking him to complete a Financial Review Form as well as a consent form and questionnaire for BUPA (which provided an independent medical advisory service to the Trustees), so that the Trustees could review his continuing eligibility for his ill health pension. The Financial Review Form asked him to respond to one of two options: “I am not currently in employment and am not therefore in receipt of any income” or “I am currently in employment and am receiving income in addition to my pension”.  He indicated that he was not currently employed or in receipt of any income. 

5. The BUPA form asked whether he was currently undertaking any work either paid or unpaid. If the answer was yes he was to give details including hours. In response Mr Basham indicated that: he volunteered for six hours a week at the local Citizens Advice Bureau (CAB); he had been diagnosed as having a lower back disorder and loss of spinal faculty with 22% incapacity; he was undergoing certain medical treatment under his GP; and that since his retirement his condition had remained the same or had deteriorated.

6. Mr Basham was asked by BUPA to attend an appointment with a Consultant Orthopaedic Surgeon (Mr V) who, having seen Mr Basham, reported on 4 June 2007. The Occupational Health Physician at BUPA wrote to the administrator of the Scheme on 22 June 2007. He said he had obtained a copy of Mr Basham’s extensive GP’s record and enclosed Mr V’s report, the forms completed by Mr Basham, a report by the Clinical Psychologist from the local pain management team (dated 25 September 2005) and the operation note from the GP in 2001. He summarised the main points from these reports, as follows :

“The member has suffered from low back pain for many years and developed inter-vertebral disc disease between the 5th lumbar and 1st sacral vertebrae. Disc surgery in February 2001 failed to resolve the problem and later that year his spine fused. Despite this his symptoms persisted. Although Mr V considers he has obvious persistent back discomfort, he does not consider that his incapacity is as great as he himself perceives. ….Mr V is of the opinion that this gentleman remains incapable of returning to his role at British Airways. This is likely to be permanent….The member has already declared voluntary work at the local Citizens Advice Bureau on two to three days weekly totalling about six hours a week. Mr V is of the opinion that he is currently in a position to be doing office work. He notes that he was able to drive both ways to his appointment.

I can therefore confirm that there is evidence of recovery sufficient to earn an income although this would be on a very limited basis in a sedentary role. He is 43 years old and, with increasing activity, there is potential for further improvement and I would therefore recommend a further review in two years depending on the decision of the Trustees”.   

7. The Trustees’ Operations Committee considered this information at their meeting on 12 July 2007 and the Scheme administrator wrote to Mr Basham on 18 July 2007 with details of their decision. Referring to the information received, he said that this indicated that he had recovered sufficiently to be able to earn an income. Consequently the Trustees were of the view that if he had recovered sufficiently then suspension of his pension was necessary. To give him time to make alternative financial arrangements this would be effective from 1 October 2007.

8. Mr Basham was very unhappy with the Trustees’ decision and indicated that he wanted to appeal. He argued that his chronic lower back pain and other consequential problems had a substantial effect on his ability to carry out normal day to day activities.  Mr Basham was given a copy of Mr V’s report together with a copy of the report from BUPA. He made numerous comments on these and on the way the examination had been conducted by Mr V who, he felt, treated him as a malingerer. He asked to be sent to another orthopaedic surgeon, but because of his financial situation he could not afford this himself.  

9. The Trustees informed him that they did not agree to pay for a further independent medical opinion as they had appointed BUPA as their medical advisers and used them to obtain reports with BUPA specialists where appropriate to ensure a consistent approach in all ill health applications. However, they made clear this did not mean that they would not take into consideration a report from another specialist arranged by Mr Basham.  

10. In a letter to the Trustees, dated 9 August, the manager of the CAB where Mr Basham worked explained his work pattern. She explained that he was in obvious constant pain to a lesser or greater degree, could not stay in one position for more than 20 minutes and, on several occasions, was known to lie down on the floor in a vacant room to relieve the pain. 

11. Mr V wrote to BUPA in response to Mr Basham’s comments and, on 7 September, the Occupational Health Physician at BUPA confirmed to the Trustees that, in his opinion, Mr Basham did have limited capability sufficient to undertake some gainful employment on a part time basis in a sedentary sole, although he did not doubt that Mr Basham was in sever pain and struggled to cope. He could not comment on his potential level of earnings and his view was expressed in that context. Ultimately his comments were based on the full examination carried out by Mr V.

12. The Trustees considered the matter further at their meeting on 13 September, including Mr Basham’s comments on Mr V’s report, Mr V’s further comments and evidence provided by BUPA, which included confirmation from Mr V that the points raised by Mr  Basham did not affect his professional opinion that Mr Basham could work, albeit in a restricted way. The minutes of the meeting indicate that although the Trustees had great sympathy with Mr Basham, as they were not medical experts they had to rely on the medical advice which they received from their advisers. After due consideration they confirmed their earlier decision.

13. This was communicated to Mr Basham on 19 September.  Mr Basham was also reminded that under the Rules, if his employment was paid, then the pension he would receive would ensure that the amount of pension and pay did not fall below the pay he received immediately before retirement but that as he had no paid employment this meant that his pension would be suspended in full. 

14. Mr Basham instructed solicitors who obtained a report from another Consultant Orthopaedic Surgeon (Mr P) which was forwarded to the Scheme administrators. In his covering letter ( dated 1 October 2007) to his report, Mr P said that Mr V was well known for being a “defendant’s medical expert” and that he did not think that Mr V had produced any evidence to suggest that Mr Basham was capable of paid employment. Mr P’s report included the opinion that he could see no evidence that Mr Basham was now fit to undertake paid employment and that he did not think he was in a good enough orthopaedic or psychological state to return to paid employment. 

15. Mr Basham asked for a decision under Stage 1 of the Scheme’s internal dispute resolution procedure (IDRP). That decision was issued on 24 April 2008. It confirmed the Trustees’ interpretation of the Rules and that, in the light of all the evidence available to them (including Mr P’s report), the Trustees had acted consistently with similar cases they had reviewed. Mr Basham appealed under Stage 2 of the IDRP on the grounds of a misinterpretation of the Rules, that the medical evidence had been selective and unbalanced and that a third medical report should be obtained. A decision, upholding the Stage 1 decision, was issued on 17 September 2008. Mr Basham was unhappy with this decision and referred his complaint to my office. 
Summary of Mr Basham’s position  
16. He rejects the suggestion that others in his position have been treated the same way as he is in contact with a BA retiree who volunteers for two days per week and who has not had his pension suspended.

17.  He was not examined by the BUPA Occupational Health Professional.  There were serious flaws in Mr V’s report ( such as reference to the right side of his back rather than the left side) and irrelevant comments e.g. about his life style. Given that Mr P’s report contradicted Mr V’s report he was surprised that the Trustees did not consider a third report was necessary.

18. He was awarded Incapacity Benefit by the DWP from the date of suspension of his BA pension and receives Industrial Injuries Benefit and Disability Living Allowance in addition to this.

19. If he had recovered sufficiently to undertake paid work he would have done so as he would have been better off financially. He volunteered at the CAB in a limited capacity because of the recommendation of his doctor on the Pain Management Programme which he had attended. His reasons for undertaking this work seem to have been ignored by the Trustees. The CAB made considerable allowances and adjustments to accommodate him which would not be acceptable in the commercial work place.

20. The Pensions Advisory Service (tPAS) and his solicitors pointed out to the Trustees the perverse application of the proviso to the Rule in his case. 

21. He has been caused untold stress and financial difficulties which have exacerbated his condition.   

Summary of the Trustees’ position  
22. They do not consider that there has been any maladministration and say that the suspension of Mr Basham’s pension is in line with the Rules.

23. Over the past twelve years they have undertaken a review of all members who are not within two years of their NRD which has focussed on whether the member remains incapacitated or has improved sufficiently to be able to earn an income. BUPA were appointed by them to provide independent specialist medical advice to support the review process and they have sought legal advice where clarity was required regarding interpretation of the Rules.

24. They received detailed medical advice and guidance from BUPA who referred the case to Mr V. Both Mr V and BUPA were of the opinion that Mr Basham’s medical capacity at the time of the review was sufficient to enable him to earn an income, albeit that the type and amount of work that could be undertaken would need to be restricted. When information from Mr Basham’s own medical adviser was received and did not concur with the advice received by them, BUPA and Mr V were asked to review the new information to clarify if this provided any further information relevant to their decision. The advice remained that some level of work was possible thereby supporting the view that Mr Basham had recovered sufficiently to be able to earn an income.

25. They received legal advice that they could seek a further medical opinion if it was deemed appropriate. However, reviewing the information already before them their view was that there was no evidence to suggest that the reports they had were in any way deficient and that it would be inappropriate to incur the costs of obtaining further medical advice. 

26. The two subparagraphs in Rule K were not cumulative but represented two different situations. Under paragraph K (i) they could request evidence of the member’s incapacity. If satisfactory evidence was not provided, they had the right to vary, suspend or revoke the pension. Paragraph K (ii) applied to a potentially different situation where the member had recovered sufficiently to earn an income. In that case they could suspend vary or revoke his pension as they thought the circumstances justify. As the proviso referred to the “income being earned”, if the member was not earning, the proviso would not be relevant as there were no earnings to which it could apply. This was consistent with the way they had applied the proviso in other cases.

27. Legal advice was sought to verify their interpretation of the Rules. The position was that if Mr Basham was receiving a small amount of income it would have been possible to apply the proviso to Rule 14 which would have allowed the ill health pension to have remained in payment. However, while he was undertaking voluntary work the proviso to restrict the level of reduction did not apply. 

Conclusions

28. There are two basic issues involved in this case. The first concerns the Trustees’ decision (under Rule 14(k) (ii)) that Mr Basham had recovered sufficiently to be able to earn an income. The second concerns their decision to suspend his pension in full.  

29. It is not for me to substitute my own decision for that of the Trustees. However, there are certain well established principles that the Trustees must adhere to in making their decision. They must reach a reasonable decision based on a proper understanding of the Rules, taking into account all of the relevant factors and no irrelevant ones. My task is to decide whether they have adhered to these principles.
The Rules and their application
30. Rule 14(k) is not well drafted.

31. First, the Trustees say that (k)(i) only applies where a member does not provide medical information.  But it could equally – preferably perhaps – be read as applying where evidence is provided but it does not satisfy the trustees that incapacity is continuing.  (And I note this is incapacity as an undefined general term, not the defined “Medical Incapacity” which was the hurdle for a pension to be awarded in the first place.)  
32. Next there is the contrast between (k)(ii) which apparently allows variation, suspension or revocation if a member is capable of earning an income - regardless of whether an income is actually earned - and the Proviso which refers to “the income” rather than “any income” and in the Trustees’ view only applies at all if an income is being earned. 
33. There is even a question about whether the Proviso applies to (k)(i) and (k)(ii) or just (k)(ii).  The paragraph indentation suggests the former, as does the reference to “such pension” which is more apt as cross reference to “a pension by virtue of …” in the main body of sub-rule (k) than to “his pension” in (k)(ii).  But the Proviso makes direct reference to an income which is only relevant to (k)(ii). 
34. However, in my judgement no application of Rule 14(k) is properly capable of producing the consequence for Mr Basham of having his pension entirely suspended.

35. The Trustees’ construction and their application of it produces the perverse result that if Mr Basham had been paid to work (even a nominal amount) then there was a floor below which his pension could not be reduced.  If he was not paid, there was no floor.  That is entirely contrary to the purpose of the Proviso which, explicitly for those with earnings, was to reduce the base level of pension the more that was earned.

36. That perverse result is avoidable because the Trustees (on their own interpretation of the Rule 14(k)) should only, under (ii), vary suspend or revoke the pension “as they think the circumstances justify”.  In my view no reasonable body of trustees could decide that Mr Basham’s circumstances justified stopping his pension in its entirety, simply because he was working in an unpaid role rather than a paid one.
37. In fact the approach the Trustees took is inconsistent with the letter that Mr Basham was sent in February 2004.  That said that he had to give information about work because his pension plus his earnings could not be more than his pay would have been.  (Of itself that was an inaccurate simplification.  The proviso describes a floor below which the pension could not fall, not a ceiling for total income.)  But the notion of a complete cessation of pension for people able to work but not earning was plainly not within the contemplation of that letter.

38. As I have said, the Rule is not well drafted.  My construction of it would probably not be the same as that of the Trustees if I needed to decide the matter.  But any construction would allow the Trustees to consider an adjustment in Mr Basham’s circumstances, potentially limited by the floor set out in the Proviso.  So I do not need to determine the proper construction of the Rule.
The medical evidence
39.  In reaching their decision the Trustees had the benefit of advice from BUPA, Mr V’s report, Mr P’s report, Mr Basham’s comments on Mr V’s report and Mr V’s further opinion. It was not necessary for the BUPA Occupational Health Professional to have seen Mr Basham. His role, as the Trustees’ independent medical adviser, is to obtain and assess the medical evidence for the Trustees and to advise them in the light of the evidence and the requirement of the Rules.  In relation to the conflicting evidence from Mr V and Mr P, it is not unusual for different doctors to give different opinions, although this might indicate the need to look at the evidence more closely. This is what the Trustees sought to do by obtaining Mr V’s response to Mr Basham’s comments and his comments on Mr P’s evidence. They are not to be criticised for preferring the evidence of one professional over that of another, particularly as they did so on the basis of advice from BUPA. I therefore do not uphold Mr Basham’s complaint in relation to the Trustees’ decision that his health had recovered sufficiently to justify an adjustment to his pension. 

40. I have found in paragraph 36 that the Trustees decision was one no reasonable body of Trustees could make.  I therefore uphold the complaint and I am remitting the matter to them to consider taking into account that their decision should not produce an absurd and perverse result.
Directions   

41. I direct that:
· as soon as practicable, and in any event within 56 days, the Trustees reconsider their decision under Rule 14(k) in the light of my comments in paragraphs 34 to 36 above;

· if their decision is to resume payment of Mr Basham’s pension (at whatever level), the Trustees backdate the payment to 1 October 2007 and make such payment together with simple interest at the prescribed rate (i.e. the base rate for the time being quoted by the reference banks) calculated from the date when the payments fell due to the date of payment;  

· within 28 days of the date of this determination, the Trustees pay Mr Basham £250, as compensation for the distress and inconvenience suffered by him as a result of this matter.  

TONY KING

Pensions Ombudsman

10 November 2009
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