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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs W

	Scheme
	the Fund

	Respondents
	the Employer 
the Trustees


Subject

The Employer and the Trustees denied Mrs W her right to apply for a pension on ill health grounds whilst she was in active service. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld, in part, against the Employer and the Trustees because payment of Mrs W’s deferred pension ought properly to have been backdated to the date of Mrs W’s application on 7 May 2007. Mrs W’s complaint that she is entitled to payment of ill health benefits from active service is not upheld as there is no evidence of perversity in the decision made in that respect. 
DETAILED DETERMINATION

Rules of the Fund 
1. Pension on Early Retirement
“9.1
A Member who ceases to be an Active Member (other than by death) and who also ceases to be in Service;-

(a) before First Normal Pension Date but on or after his 50th birthday; or

(b) at any time before Last Normal Pension Date on grounds of Incapacity

may with the consent of the Trustees and the Principal Employer be granted a pension from the Main Fund which becomes payable with effect from the day after he ceases to be in Service…”    
2. Pension for Deferred Pensioners
12.2
A Deferred Pensioner who has ceased to be in Service may with the consent of the Trustees request that his pension shall become payable with effect from any date on grounds of Incapacity or otherwise with effect from any date between his 50th birthday and his Normal Pension Date…”
“Incapacity” in relation to a Member means physical or mental deterioration which, in the opinion of the Trustees, prevents the Member from following his normal employment and any other employment which his Employer may regard as suitable for him to undertake either within the The Employer Group or elsewhere, having regard to the employment carried on by him immediately before such deterioration, and which, in the opinion of the Trustees, is likely to be permanent.
Material Facts

3. Mrs W was born on                 .
4. She was employed by the Employer from           1983 until           2006 when, following the sale of part of the Employer, her employment was transferred to M & B. 
5. Mrs W was an active Member of the Fund from          June 1998 until             June 2002 when she ceased to be in Pensionable Service.
6. Mrs W was unable to work from December 2001 when she was diagnosed with breast cancer. Following her treatment for breast cancer Mrs W was unable to return to work as she continued to endure poor health suffering from arthritis and general fatigue.  She was diagnosed with Chronic Fatigue Syndrome/ME (CFS) in October 2003.
7. Throughout her sickness absence Mrs W’s condition was regularly reviewed by the Employer’s occupational health department. 
8. In December 2005, Health Management Limited (Health Management), medical advisers to the Employer and the Fund, contacted Mrs W’s GP for his opinion on her condition and her ability to return to work. The GP in his report, dated 14 December 2005, gave an overview of Mrs W’s various medical conditions and said that she had been diagnosed with CFS in October 2005 and had been referred for treatment. The report confirmed that Mrs W was still undergoing treatment and at the time the GP was unable to say whether or not the condition was permanent or whether Mrs W would be able to work again. 
9. On 28 March 2006, Health Management wrote to the Employer providing details of a consultation that they had had with Mrs W on 17 March 2006. The letter stated:

“…From a prognostic standpoint I would hope that the treatment that is being arranged for her will lead to symptomatic improvement in the fullness of time. But given the duration of her symptoms thus far (and the duration of her absence from work) I find it difficult to envisage her being fit to return to work within the foreseeable future…If you are in a position to accommodate ongoing absence, then I would recommend that we review her functional status in four months time, when the benefit or otherwise of her forthcoming treatment should be that much clearer….

Should you wish us to consider her eligibility for an early award of pension benefits on the grounds of her ill health, then we would be delighted to assess her…”         
10. Mrs W attended a meeting on request from her manageress on 1 July 2006 to discuss her continued absence from work as a result of her poor health. At the meeting Mrs W was informed that the part of the Employer which employed her had been sold to M & B.
11. Mrs W says that, at the meeting on 1 July 2006, the manageress told her that she would make some enquiries on her behalf about the possibility of receiving an ill health pension. She says that the manageress made an enquiry to the HR department regarding the possibility of paying Mrs W an ill health pension, however she was not contacted following the enquiry. 
12. In July 2006, Mrs W’s employment was transferred to M & B. 
13. On 2 May 2007, Mrs W had a meeting with her new employer, M & B, who suggested to her that she should contact the Employer regarding the payment of an ill health pension from the Fund. 
14. Mrs W applied for an ill health pension on 7 May 2007.  
15. Since she was still not well enough to return to work her employment was terminated with M & B with effect from 11 May 2007. 
16. The Trustees referred Mrs W’s request for an ill health pension to Health Management who acknowledged the referral by a letter dated 1 August 2007. The letter stated that whilst the medical evidence suggested Mrs W was likely to remain unfit for work in the long term it was unclear what evidence based treatments had been provided and therefore a report should be sought from the specialist treating Mrs W for CFS.
17. On 29 October 2007, Health Management wrote to the Trustees saying that they had received a letter from Mrs W’s specialist who had said that he had only seen her once in October 2005 and had not seen her since and therefore he was not in a position to give any advice on her condition.
18. The Trustees wrote to Mrs W on 12 November 2007 saying that as the information provided by her specialist had been inconclusive they had written to her GP for up to date information.
19. In November 2007, Mrs W’s GP confirmed to Health Management that “In my opinion the patient will never return to work due to her “chronic fatigue syndrome” as she still has some substantial residual disability. I cannot comment whether this will be permanent…In my opinion she should be offered ill health retirement”. 
20. On 22 February 2008, the Trustees informed Mrs W that she was entitled to receive early payment of her deferred benefits on the grounds of ill health commencing on 1 March 2008.
21. In July 2008, following further correspondence, the Employer agreed to review Mrs W’s application retrospectively and consider what her position would have been in March 2006. 
22. The matter was referred once more to Health Management who reviewed Mrs W’s occupational health file, a report from her GP received in January 2006 and the letter dated 28 March 2006. Health Management wrote to the Trustees, on 15 July 2008, saying that if they had been asked to assess Mrs W’s eligibility for ill health retirement in March 2006 their conclusion would have been that permanence was not established on the grounds that Mrs W’s symptoms could improve with the treatment planned. 
23. Following this further review the Trustees agreed to provide Mrs W with early payment of her deferred benefits backdated to July 2007.
24. In October 2008, Mrs W provided a further report, dated 15 October 2008, from a clinician who specialised in CFS/ME. The clinician said that he considered the prognosis poor and that his opinion would have been the same in June 2006. 
25. The Trustees considered the report, dated 15 October 2008, and said that their decision remained that Mrs W was entitled to early payment of her deferred benefits on the grounds of ill health effective from July 2007. In their letter, dated 29 October 2008, the Trustees said “..we do not think we can properly accept the opinion of [the clinician] about what he believes he would have thought had he seen Mrs W in 2006. Our own medical advisers saw Mrs W in 2006 and have based their advice on evidence available to them at the time. They have been quite clear that she would not have been eligible then…”       
Summary of Mrs W’s position  
26. The Employer did not request a full medical report on which to rely when making their decision as to whether or not she was entitled to receive an unreduced ill health pension. They ought to have contacted the CFS professionals for their opinion and her orthopaedic consultants for a prognosis on her arthritis.
27. 
The Employer failed to follow the advice given to them by Health Management in March 2006 that her functional status should be reviewed in four months. If she had been reviewed in July 2006 it would have been possible for them to see that she had not improved. 
28. The Employer did not follow the advice given to them by Health Management because of the cost implications.
29. The Employer’s review in July 2008 was based on the report dated 17 March 2006 which was not based on an application for ill health benefits but on when she could be expected to return to work. The review should have been based on her health in July 2006 and not March 2006.
30. 
She has never been provided with any information about the Fund’s benefits, and was therefore unaware that she was in a position to receive an ill health pension until she attended the meeting with her manageress in July 2006 on an unrelated matter. Had she known about the possibility of an early release of her pension she would have applied for it.
31. Since her previous medical assessment was some 7 months before the proposed sale of the business the Employer should have contacted her GP before the business was sold for an up to date assessment of her health.
32. 
When she left the meeting on 1 July 2006 she was of the impression that the HR Department would contact her. She was unaware that her request was not being processed until she contacted the Employer several months later. 
33. 
Until she went to the meeting with her manageress she was unaware that the part of the business she was employed by had been sold to M & B, and that within three weeks of that meeting she would have a new employer and would no longer be an active Member of the Fund. The Employer neglected to inform her of her rights before the sale to M & B.
34. 
She was unaware that on becoming a deferred Member of the Fund, in accordance with the Fund Rules she would be precluded from receiving an unreduced ill health pension. The Employer had a moral responsibility to inform her of the position she would be in regarding her ability to receive an ill health pension on becoming a deferred Member of the Fund.
35. 
She sought the opinion of a leading clinician specialising in ME whose prognosis was that had she consulted him in July 2006 he would have confirmed her health problems would place her into a class of people whose health would progressively deteriorate. The Employer should reimburse her the £150 fee she paid to the clinician.
Summary of the Employer’s and the Trustees’ position  
36. When an employee joins the company, details relating to the Fund would have been issued to the employee with joining instructions. There would not, however have been any specific record of proof of postage.
37. Their medical advisors saw Mrs W in March 2006 and have based their advice on evidence they had available to them at the time.  The advice was clear that Mrs W would not have met the test for an incapacity pension in 2006.
38. Mrs W’s health was investigated during her absence from work due to sickness.  It is acknowledged that they did not ask for an assessment of Mrs W’s health with a view to providing consent for an incapacity pension. Their policy is to try to enable their employees to return to work following illness and it remains their view that the medical evidence obtained at the time did not preclude the possibility that with treatment Mrs W could return to work. 
39. The matter had not been resolved when her employment was transferred to M & B in July 2006. 
40. It is accepted that Mrs W could have been better informed following the meeting in July 2006 and should have been told that The Employer would not be processing her application. 
41. Mrs W approached The Employer in 2007 after her employment with Mitchells and Butlers had ended, to ask to be considered for an ill health early retirement pension. The case was referred to the Trustee, who makes incapacity decisions in relation to deferred members, and it was agreed that on medical evidence then available Mrs W was eligible for an incapacity pension. 
42. They considered the findings of the doctor Mrs W visited in 2008 and are of the view that this supports the advice that Mrs W was then eligible to receive an incapacity pension, however they do not accept that they could properly accept the opinion of the doctor concerning what he thought his view would have been had he seen Mrs W in 2006. 
43. Following Mrs W’s complaint in 2008, that she should have been allowed to retire from active service in 2006, they asked their medical advisors to assess whether she would have met the eligibility conditions for an incapacity pension in 2006.
44. Their  medical advisors reported on 15 July 2008 that whilst it was clear that Mrs W was unfit for work neither her own GP nor the occupational health physician could conclude in 2006 that her condition was permanent and there remained a significant likelihood that her symptoms could improve with the treatment that was planned.
45. When Mrs W applied for her pension in 2007 they failed to observe that since she had already left service a pension could have been paid to her without the need for a medical assessment since she was then over age 50. As a result her pension could have been paid sooner, hence the reason why they have agreed to backdate her pension.

Conclusions

46. In order to be entitled to a pension immediately on leaving service, or from deferred status, Mrs W has to be suffering from physical or mental deterioration which prevents her from permanently following her normal employment and any other employment within the employer Group or elsewhere. In both cases the decision as to whether Mrs W meets these requirements falls to the Trustees.
47. In reaching a decision, the Trustees must ask the right questions, construe the Rules correctly and only take into account relevant matters. The Trustees should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

48. Mrs W first applied for benefits from the Fund on ill health grounds in May 2007. Before reaching a decision the Fund’s medical advisers sought additional information from the specialist treating Mrs W for CFS. The specialist was unable to give an opinion as he had not seen Mrs W since October 2005 and so the Trustees requested up to date information from Mrs W’s GP. Mrs W’s GP opined, in November 2007, that whilst he could not say that Mrs W’s CFS would be permanent, he considered she would never return to work and should be offered ill-health retirement.  The Trustees reached the view that Mrs W qualified for early payment of her deferred benefits on grounds of ill-health retirement. 
49. In July 2008, on Mrs W’s request, the Trustees agreed to consider whether she would have been eligible to be awarded ill heath retirement from active service.  At this review the Trustees considered the medical evidence that was available in March 2006 and reached the view that as further treatment was still available at that time permanence could not be established. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. 
50. The crux of Mrs W’s complaint is that she ought to receive ill health retirement benefits from active service. In my judgment the July 2008 review adequately redresses this issue as consideration has now been given as to whether, whilst still in the Employer’s employment, Mrs W was suffering from physical or mental deterioration which prevented her from permanently following her normal employment.  Given that there was little, in March 2006, to support the view that Mrs W would be unable to return to work at some point in the future I am not persuaded that the decision not to award her ill health retirement from active service was perverse or improperly made.  
51. Mrs W argues that the July 2008 review should have been based on her health in July 2006 and not March 2006. It is a matter of fact that there were no medical reports available regarding the state of Mrs W’s health in July 2006. The Employer could only take a view on the evidence that was available at that time and I see nothing wrong in them having used reports written in January and March 2006. 

52. However, even had Mrs W’s health been reviewed in July 2006 she would still have needed to satisfy the Trustees that she met the necessary criteria to be entitled to a pension immediately on leaving service, in other words, that she was permanently incapable of following her normal employment at that time. Although it is not for me to substitute my own decision for that of the Trustees, I think it unlikely that even had a review taken place in July 2006 the outcome would have been any different. After all, it was not until much later, in November 2007, that Mrs W’s GP said she would never return to work, although even at that time he remained unable to confirm that her residual disability was permanent.   
53. Mrs W contends that the Employer’s decision not to follow the advice given to them by Health Management in March 2006 was driven by cost. There are of course cost implications in providing a pension for someone in advance of normal retirement date but I have seen nothing to suggest that this was the reason that the Employer did not arrange a review of Mrs W’s health in July 2006. It seems to me far more likely that events simply overtook the Employer and I have no reason to doubt that had the sale of the Employer to M & B happened later that a review would have taken place.

54. I have some sympathy with Mrs W’s argument that the Employer could have done considerably more before her employment was transferred to M & B, and indeed the Employer themselves have submitted that Mrs W could have been better informed in July 2006. Clearly, given Mrs W’s considerable period of sickness absence to have simply transferred her employment without informing her that her ill health application would not, therefore, be processed is unacceptable and, in my view, constitutes maladministration. 
55. However, although the July 2008 review adequately dealt with the substantive part of Mrs W’s complaint it cannot, in my view, be regarded as a cure for the lack of information provided to Mrs W after the meeting she had with her manageress in July 2007 which resulted in her remaining unaware that she could request payment of her deferred benefits for far longer than was necessary.  The fact remains though that even had Mrs W been better informed, or provided with greater information about the Fund’s benefits, the Trustees were not in possession of medical evidence which confirmed that she met the necessary criteria in order to be entitled to ill health retirement benefits until they received the report from Mrs W’s GP in November 2007. 
56. The Employer says they backdated Mrs W’s pension to July 2007 in recognition that her pension could have been paid sooner. Whilst it is pleasing that the Employer recognises their error and took steps to put matters right by backdating the pension to July 2007 I am of the view that they should have gone further and backdated the pension to the date Mrs W applied for her benefits on 7 May 2007. Rule 12.2 provides that a deferred member may apply for his benefits at any time after age 50 and I see nothing in the Rules which prevents the Trustees from taking the date of application as the effective date and, in my view, this is what they ought properly to have done. I have made an appropriate direction below.
57. The Employer accepts that when Mrs W applied for her benefits in 2007 they failed to observe that since she had already left service a pension could have been paid to her without the need for a medical assessment since she was then over age 50. Such failure undoubtedly amounts to maladministration and unnecessarily delayed matters which must have caused distress and inconvenience to Mrs W for which I make the appropriate direction below. 
58. Furthermore, the Employer’s lack of clarity and misunderstanding that they need not consider any further medical reports when deciding whether or not to pay Mrs W her deferred pension must have also confused Mrs W and which then probably led to her unnecessarily acquiring and paying for the further medical report in October 2008. I find therefore that it is reasonable that the Trustees should pay for the report as Mrs W requests. 
Directions    
59. I direct that as soon as is practicable and, in any event within 28 days from the date of this Determination, the Trustees shall pay to Mrs W:
59.1 a payment which equals the pension she would have received  for the period 7 May 2007 to 1 July 2007 if the Trustees had backdated her award to 7 May 2007. Simple interest is to be added at the rate quoted by the reference banks for the period from 7 May 2007 to the date that the payment is made;
59.2 the sum of £150 in recognition of the distress and inconvenience she has suffered as a result of the maladministration identified above;
59.3 the whole of the cost incurred by Mrs W of obtaining the medical report, dated 15 October 2008, subject to Mrs W providing the Trustees with suitable evidence of the cost.   
JANE IRVINE 
Deputy Pensions Ombudsman 

27 July 2010 
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