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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs D A Britton

	Scheme
	NHS Pension Scheme

	Respondents
	NHS Pensions


Subject
Mrs Britton complains that NHS Pensions improperly claimed a refund of £14,345.71.
The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against NHS Pensions because Mrs Britton’s pension and lump sum were incorrectly calculated.
DETAILED DETERMINATION

Material Facts

1. Mrs Britton was the senior partner in a practice of four dentists.  Mrs Britton says that her intention was to draw her pension soon after April 2005 when she reached 60, and carry on working for the same practice until April 2008 as an associate dentist.
2. The NHS Pensions Agency, as NHS Pensions was then called, supplied Mrs Britton’s independent financial adviser (IFA) with an estimate of retirement benefits dated 1 September 2004.  Mrs Britton’s estimated pension at 1 September 2004 was stated to be £22,713.67 a year, together with a lump sum of £68,141.01.  The letter explained that Mrs Britton’s actual pension depended on how much she earned and a formula agreed with the British Medical Association and British Dental Association.  Because of this, and the fact that Mrs Britton had worked in the hospital and community sectors for part of her career, it was impossible to provide a projection of future benefits, as the IFA had requested.  However, the Agency said that if Mrs Britton’s pay remained at £51,000 a year, each further year of pensionable service would increase her pension by £714 and the lump sum by £2,142, not taking into account future uprating factors.
3. Mrs Britton says that she met with her IFA on 3 March 2005 and discussed retirement planning.  No decisions were taken at that meeting.
4. Mrs Britton subsequently decided to draw a pension commencing on 1 December 2005.  She says that date was chosen because 31 November was the end of her dental practice’s financial year.  Mrs Britton completed an application form on 24 October 2005, in which she stated that she intended to continue working as a self employed NHS dentist, and also in a salaried post for an NHS Trust.  On 10 November 2005 the NHS Pensions Agency wrote to Mrs Britton saying that her pension would be £29,912.80 a year, together with a lump sum of £89,738.40.  Those benefits were put into payment from 1 December 2005.  Mrs Britton continued to work as an associate dentist as she had planned.
5. Mrs Britton consulted her IFA again on 16 December 2005.  Mrs Britton did not tell her IFA how much lump sum she had received, and she says he did not ask her about it.  Mrs Britton says that her IFA already knew how much pension she was getting, because her husband or her accountant had informed him at a previous meeting which she did not attend, but he did not know the amount of lump sum paid to her.  Mrs Britton says that she did not show the IFA the NHS Pensions Agency’s letter dated 10 November 2005.
6. Further meetings between the IFA and Mrs Britton took place between May and October 2007.  In a letter to Mrs Britton dated 3 September 2007, the IFA recorded the reasons for Mrs Britton’s investment choice as:

· Mr and Mrs Britton held sufficient funds on deposit to make the investment;

· they were comfortable with the amount specified;
· they had retained sufficient capital as a cash reserve.

7. On 4 October 2007 the IFA completed a “confidential financial review” form which Mrs Britton countersigned.  Nearly all of the form was crossed through and marked “not disclosed.”  The IFA recorded that Mrs Britton’s estimated total pension, made up of her NHS pension and private pensions, was £38,300 a year.  Mrs Britton had £172,752 in “various bank accounts” and had made an outright gift of £35,000 in 2006.  The IFA noted that Mrs Britton could afford to invest £160,000.

8. Mrs Britton’s IFA stated to my office:

“It should be very clear to you that the emphasis of this planning was to achieve a beneficial reduction in the value of Mr and Mrs Britton’s estate for the purpose of inheritance tax, whilst at the same time not adversely affecting their income, and not so denuding them of capital as to leave them without emergency funds.  The amounts placed into trust were carefully calculated on the basis of these criteria, and as I know Mrs Britton has repeatedly confirmed to you, had she had £15,000 less capital at that point she and her husband would have placed £15,000 less into an irrevocable trust arrangement.”
9. Mrs Britton decided to invest £170,000, which was nearly all the money she had in a NatWest Reward Reserve Account, in an Estate Planning Bond issued by Axa Isle of Man.  The bond was set up on 11 October 2007.  Axa Isle of Man confirmed to my office that the bond cannot be surrendered, nor can additional withdrawals be made during Mrs Britton’s lifetime.  Mrs Britton receives a monthly income of £1,000 from the bond.
10. On 12 November 2007 NHS Pensions wrote to Mrs Britton, stating that it had miscalculated her pension and lump sum.  NHS Pensions said it had entered Mrs Britton’s hospital pay for 1982 into its system as £87,000, instead of the correct amount of £870.  Mrs Britton’s annual pension should have been £26,740.25, and the lump sum should have been £80,220.75.  NHS Pensions reduced Mrs Britton’s pension to the correct figure, and asked her to repay the overpayment of £14,345.71.  NHS Pensions subsequently offered to collect the overpayment over “a mutually agreed lengthy period” and pay Mrs Britton £500 in respect of the distress and inconvenience she had suffered.
11. On 2 September 2008 NHS Pensions increased Mrs Britton’s annual pension to £26,852.59 and her lump sum to £80,557.77.  This was because NHS Pensions had been notified by the Dental Practice Board of an increase in Mrs Britton’s pay prior to her retirement.  NHS Pensions paid the increased amounts to Mrs Britton and did not use them to reduce the overpayment.
12. Mrs Britton says that her IFA told her he saw no reason to question why her pension had increased so much, and at variance with the estimate previously requested by his firm.  She says the IFA told her it was not his job to do that, and even if he had done so, he could not have established whether her pension was correct or not.
13. Mrs Britton continued working until 31 December 2009.

Summary of Mrs Britton’s position
14. Mrs Britton says that the overpayment should be waived, and £500 compensation for distress and inconvenience is insufficient.  Mrs Britton says that she never saw the September 2004 estimate, as this went direct to her IFA, but he did send her a letter containing the figures.
15. Mrs Britton submitted copies of bank statements, showing the following balances in different accounts:
At 16 November 2007
£21,988.14

At 23 November 2007
£1,832.09
At 23 November 2007
£506.18 overdrawn

At 5 April 2008

£8,560.46

At 16 November 2007
£5,647.51

Mrs Britton says that she had to pay £14,000 income tax in January 2008 and the same amount again in July 2008, and she needed to keep some money in reserve.

16. Mrs Britton says that she had to postpone her retirement from April 2008 to December 2009, so as to have sufficient money available, should she have to make the overpayment, and generally make up for the reduction in her pension.  She says that she was robbed of the retirement she had planned.
17. Mrs Britton says that she based her decision on the November 2005 figures and had she known that an overpayment had been made, she would have invested £15,000 less.

Summary of NHS Pensions’ position
18. NHS Pensions says that Mrs Britton, or her IFA, should have queried the large increase in benefits paid, compared to those quoted a year before.  NHS Pensions says it is unclear whether Mrs Britton invested in the Estate Planning Bond on the basis of the September 2004 estimate, which was correct, or the incorrect payments which commenced in December 2005.
Conclusions

19. Mrs Britton disclosed little to her IFA, according to the “confidential financial review”.  The form contains no inheritance tax calculation and, despite what Mrs Britton’s IFA says, it appears that Mrs Britton decided to invest the maximum she could afford (which was a higher amount than that recommended by the IFA), and the IFA simply acted on her instructions.  The estimated pension figure provided by Mrs Britton was made up of pensions from different sources and therefore her IFA would have been unable to check what she was getting from the NHS Pension Scheme.  It appears that the IFA saw the investment as a joint one between Mrs Britton and her husband, whereas in fact the money all came from Mrs Britton’s bank account.
20. Mrs Britton invested as much as she thought she could afford.  I see no reason to doubt that, had she known about the overpayment, she would have invested less and kept enough money aside to repay NHS Pensions.  Her investment was based largely on her capital, which was in round terms £9,500 more than she would have had without the overpayment.  She has talked about what she would have done with £15,000 less – but the balance of this relates to the overpayment of pension.  The amount of pension does not seem to have been the main consideration in settling on the sum to have been invested.
21. I can understand Mrs Britton’s annoyance at having to retire later than she had planned, so as to be in a position to repay NHS Pensions.  On the other hand, she did have the benefit of the extra earnings, presumably not all of which were earmarked for the repayment.
22. It would not be equitable for repayment to be waived, as Mrs Britton receives more income from the Estate Planning Bond as a result of the extra investment.  Had she invested £9,500 less, she would presumably have received 9.5/170 x 1,000 = £55 per month less income. 
23. So a possible outcome as far as the £9,500 is concerned would be for Mrs Britton to repay NHS Pensions at the rate of £55 per month.   At that rate it would take over 14 years to repay the £9,500.  However, there is also the matter of the overpaid instalments of pension which have not been invested inaccessibly and so could be repaid immediately, or at least over a relatively short period.
24. Overall, I consider it would be fair for the overpayment to be recovered over a term of not less than 10 years.

25. NHS Pensions’ incorrect calculation of Mrs Britton’s pension and lump sum constituted maladministration, which doubtless caused her considerable distress and inconvenience.  She is entitled to appropriate compensation for that and I consider the amount offered by NHS Pensions to be adequate.
Directions

26. Within 28 days of the date of this Determination, NHS Pensions shall pay Mrs Britton £500 as compensation for the maladministration identified in paragraph 25.
27. Also within 28 days of the date of this Determination, NHS Pensions shall make arrangements with Mrs Britton to collect £14,345.71 from her over a period of not less than 10 years.
TONY KING 

Pensions Ombudsman 

9 June 2010
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