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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs R Legge

	Applicant Representative
	Bogue & McNulty Solicitors (the Solicitors) 

	Respondent
	Department of Finance and Personnel – Civil Service Pensions (CSP)

	Scheme
	Civil Service Injury Benefit Scheme (Northern Ireland) (the Scheme)


Subject

Mrs Legge says she disagrees with the decision made by the CSP not to award her injury benefit from the Scheme.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because the CSP did not reach a correct conclusion as to how the relevant rule should be applied in Mrs Legge’s circumstances.

DETAILED DETERMINATION

Relevant Rule of the Scheme:

Rule 1.3 provides for injury benefit to be paid to any person:

“(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to their being employed, or holding office, as a person to whom this scheme applies.”

Material Facts

1. Mrs Legge worked as a civilian worker at a police station.  On the 17 March 2002, there was an aggravated burglary at the police station where Mrs Legge worked and her personal details, along with others, were stolen.  

2. Mrs Legge was absent from work through sickness leave from 1April to 11 June 2003.

3. In January 2005, Mrs Legge submitted a report of an injury on duty.  Mrs Legge’s application for a temporary injury benefit award (TIB), through the Scheme, was received by the CSP on 19 October 2005.  Mrs Legge said in her application for TIB that as a result of the burglary, and subsequent threat to her well being from a terrorist organisation, she was suffering physical and psychological stress related symptoms for which she had seen a GP and Psychologist.   

4. As part of the report completed by her employer, Mrs Legge was referred to a medical adviser who provided comments on 6 April 2005 and 12 August 2005.  Dr W Maguire said in the latter date that:

“…From this lady’s Occupational Health notes it is my opinion that she suffers from a recognised clinical condition.  It also appears that this is directly related to the described incident… I trust this is helpful”
5. In a letter to the Solicitors dated 8 January 2009, Dr E Coulter (a GP who completed a report on behalf of the practice where Mrs Legge attends), advised on the details of Mrs Legge’s medical records and commented on her medical condition both before and after the burglary.  He concluded that:

“…Mrs Ruth Legge is a 54 year old Civil Servant who has been medically retired as a result of disabling fibromyalgia and Irritable Bowel Syndrome.  She did suffer symptoms of these 2 conditions prior to March 2002 but there is no doubt that the symptoms worsened considerably after the burglary at her place of work.  There was a further deterioration in her symptoms in January 2007 and to the best of my knowledge she has not returned to work since then.  I understand that she was medically retired from work some time in 2008.  I have no doubt that work related stress and the theft of her personal details contributed to her ill health and subsequent inability to work…”    

6. The CSP wrote to Mrs Legge’s employer on 28 October 2005, requesting further detailed information on the nature of the threats received by Mrs Legge.  A response from Mrs Legge’s employer, dated 11 November 2005, enclosed a letter from her detailing the threats.  She confirmed that the first was the loss of her personal details in the aggravated burglary on 17 March 2002, and the second, was the terrorist threat from those who were believed to have carried out the burglary.  Mrs Legge’s request for a TIB award was refused in December 2005.  

7. Once an application for a TIB award is received, it is for CSP to establish whether an injury has occurred and also whether an injury has been sustained within the context of one or more of the relevant qualifying conditions of Rule 1.3 of the Scheme.  In order to meet the criteria of rule 1.3(ii) the member must have received a specific personal threat.  The CSP say that a member’s perception of being under threat as a consequence of the nature of their employment would not satisfy the criterion.  A general threat made against a group of individuals but not against a specific individual would also not satisfy the criterion.

8. In a letter dated 25 March 2005, addressed to Dr. J Millar (a doctor who had seen Mrs Legge) from Dr. A.J. Taggart, a Consultant Rheumatologist, Mrs Legge’s condition was described as fibromyalgia or chronic fatigue syndrome.  Mrs Legge’s day-to-day lifestyle was described as stressful as she also has a daughter with chronic fatigue syndrome; Mrs Legge has had to leave her home due to the security issues related to her work.  The Head of Psychological Therapies (from the Police Rehabilitation & Retraining Trust) said that Mrs Legge suffered from low moods with increased tearfulness; disturbed sleep walking intermittently throughout the night, poor memory and concentration.  In addition she had intrusive worrying thoughts in relation to her work which caused her an increase in pain related to her medical conditions.

9. An undated letter to CSP from Mrs Legge’s employer confirmed that she was under threat from a terrorist organisation and that there was no “general threat” following the aggravated burglary, rather Mrs Legge was one of a number of individuals who were specifically identified as being under threat.  

10. A letter dated 15 December 2006 (the recipient of the letter has been redacted) from her employer said that:

“…Mrs Legge was notified of a threat to her life and subsequently she sustained injury because of this.  The Chief Constable issued a certificate in relation to this. 

The threat was specific to her as an individual and was directly related to her employment within C3.

A number of serving and former police officers received similar threat warnings at the same time.  Each had their injury on duty approved and I fail to comprehend how there can be any difference or discrimination against Mrs Legge in this regard…”  

11. Mrs Legge applied for the special persons evacuated dwellings scheme (SPED) on 5 August 2002 and was granted the Chief Constable’s Certificate on the 16 August 2002.  Due to the seriousness of the threat to Mrs Legge the Chief Constable provided her with the highest level of SPED assistance possible.

12. In a letter dated 7 June 2006, the CSP wrote to Mrs Legge.  In this letter they explained that the fact that an injury has occurred is not necessarily, in itself, sufficient for an award of TIB to be appropriate.  What CSP considered was whether there was evidence to support that the injury she had suffered was as a result of an attack or similar act because of her employment.  In cases such as Mrs Legge’s, the CSP considered that in order to show that an injury has been sustained, because of an attack or similar act, the threat must be specific against the individual in order to satisfy and meet the conditions of rule 1.3(ii).  

13. The CSP asked Mrs Legge’s employer to confirm whether a specific threat had been made against her as a result of the burglary.  Her employer informed the CSP that no record had been found that Mrs Legge’s details were compromised as a result of the break-in and that there was no record of a specific threat having been made against her.  Therefore, the CSP considered that the conditions of rule 1.3(ii) had not been met.  As a result, Mrs Legge’s application for TIB had been declined.

14. The Solicitors wrote to the CSP on 21 June 2006 saying that they were aware that the CSP had received correspondence from Mrs Legge’s employer in which it had been suggested that previous information given had been incorrect.  There was information to suggest that Mrs Legge had moved house under SPED; was granted a Chief Constable’s certificate; that she was notified of a threat to her life and that the threat was specific to her as an individual as her name was in the book of details stolen.  

15. On 4 July 2006, CSP wrote to the Solicitors confirming that the internal dispute resolution procedure (IDRP) stage one decision would be reconsidered.  However, no change to the IDRP stage one decision was made.

16. A letter to CSP dated 1 August 2006 from her employer said:

“I can confirm that Mrs Legge was the subject of a Police Action Sheet…which indicated that she was under threat by terrorists as they had stolen her details during a burglary at a police establishment.  

The nature and degree of this threat was deemed to be of such a high nature that the Chief Constable immediately issued a certificate which afforded Mrs Legge the greatest protection possible under the ‘Key Persons Protection Scheme’…”

Because Mrs Legge’s details were stolen, along with a number of other people’s details, the CSP define the threat to Mrs Legge as “general” and not “specific”.

17. Subsequent to the CSP taking legal advice, the decision at IDRP stage two was to uphold the first decision in this procedure because Mrs Legge’s employer had not categorically answered the question on whether or not she had received a specific threat personal to her.  The advice given to the inclusion of a member’s name in a list which had fallen in the hands of a terrorist organisation could not be relied upon by an individual to say that they had suffered an injury in the course of their official duties.  

18. Although Mrs Legge suffered from a pre-existing condition, the report from Dr E Coulter (dated 8 January 2009 and mentioned in paragraph 5 above), gave the opinion that:

“…there is no doubt that the symptoms [Mrs Legge was suffering from] worsened considerably after the burglary at her place of work…”

Summary of CSP’s position 

19. It said:

·  Mrs Legge’s employer had confirmed to it that the accident had occurred as described by Mrs Legge and that it had involved the theft of her personal details.

·  The Occupational Health and Welfare medical advisors to the Scheme was of the opinion that Mrs Legge’s injury was solely attributable to her duties.
·  The applicable rule under which Mrs Legge’s application would be assessed is rule 1.3(ii) of the Scheme.
·  It approached Mrs Legge’s employer for clarification on whether she had received a specific, personal threat.  They were unable to state categorically that Mrs Legge had received such a threat.
·  It wrote to Mrs Legge on 9 December 2005 declining her application for TIB on the grounds that the criterion of rule 1.3 (ii) were not met because a specific threat had not been received by her.  

· There were two rules (1.3(i) and 1.3(ii)) to consider when establishing whether or not an injury qualified under the Scheme.  The first says that the injury must occur in the course [of a person’s] official duties and the second says the injury must have occurred as a result of an attack or similar act which is directly attributable to their being employed.  In its opinion, neither rule was satisfied in Mrs Legge’s case.  In respect of the threat mentioned by Mrs Legge, it had to be considered whether the threat was a specific threat to Mrs Legge or whether the threat was because her details may have been stolen as part of the burglary.  If it was the latter, it would mean that Mrs Legge did not meet the criteria of rule 1.3 (ii) of the Scheme.

· Mrs Legge’s employer’s letter of 24 May 2006 said:

“…I have been informed that no threat is recorded or any record found that her details were compromised as a result of the …break in.”

· It received a further letter from Mrs Legge’s employer in 14 June 2006, which said that she had been accepted into the SPED scheme and had been accepted by the Chief Constable.  This was granted, her employer’s said, because of an extremely serious threat directly related to Mrs Legge personally as terrorists had obtained her personal details.

· It accepted that Mrs Legge received assistance under the SPED Scheme and has received a Chief Constable’s Certificate.  However, it argues that:

“…Certification under the SPED scheme does not necessarily mean that a member has received a personal threat.  Rather, it is a means by which the [employer] would seek to avoid any threat being made against a member of staff.  CSP would reiterate that the [employer] were unable to inform this office that Mrs Legge had received a specific, personal threat and that this informed the decision declining her application for Injury Benefit…”
Summary of Mrs Legge’s position  
20.  Mrs Legge and her legal representative’s say:

· her application for TIB should have been accepted;

· the threat to her had been specific;

· she was included on the special persons evacuated dwellings scheme and was granted the Chief Constable’s Certificate.  The Chief Constable provided her with the highest level of assistance possible under the Key Persons Protection Scheme;

· the terrorist act had caused her a lot of stress and anguish. 

Conclusions

21. Firstly, the CSP needed to determine if Mrs Legge had suffered an injury.  If it decided that she had, the CSP then needed to establish whether the injury was suffered:

· in the course of Mrs Legge’s official duty and solely attributable to the nature of the duty, or arising from an activity reasonably incidental to the duty; or

· as a result of an attack or similar act, directly attributable to her being employed, or holding office, as a Execution Officer civilian worker at the PSNI. 

22. Mrs Legge was absent from work because of sickness leave from 1 April to 11 June 2003, after the burglary had taken place and she suffered physical and psychological stress related symptoms that her GP has verified.   Although Mrs Legge had a pre-existing condition, it appears from the evidence that her condition worsened after the burglary.  

23. Mrs Legge had her application for TIB turned down by CSP on the grounds that although her personal details were stolen along with others during the burglary, this did not constitute a specific threat to her.  However, she applied for, and was granted by the Chief Constable, a Certificate placing her under the highest level of SPED assistance available.  This situation has not been denied.       

24. CSP accepted that Mrs Legge’s details may have been stolen but it did not accept that she had received a specific, personal threat.  This was due to the absence of clarification from her employer on this point.  As a result it was CSP concluded that the stress that Mrs Legge suffered was a result of her being a member of the PSNI (I understand this to mean that the stress she was suffering was because she was an employee of the police station and it was a recognised part of her job) rather than it occurring through her official duties.   

25. I do not agree with that conclusion.  I consider that there might be a real danger to Mrs Legge because of the theft of her personal details in the burglary, which is believed to have been carried out by a terrorist organisation.  The fact that she was re-housed under SPED and given the highest level of assistance from the Chief Constable shows that her employer had taken the personal threat to her seriously.  

26. I also consider that the medical evidence in this case shows that Mrs Legge’s condition worsened after the burglary and the incident has caused her much distress because of the threat to her.   

27. In my judgment, the theft of Mrs Legge’s personal details, in the very particular circumstances of her employment, was specific to her and amounted to an attack, or at least an act similar to an attack on her. It also amounted to an attack attributable to her employment.  Therefore, I have concluded that the only course of action is for the CSP to take its decision again. I make an appropriate direction below.

Directions   

28. Within 28 days of the date of this Determination, the CSP shall consider Mrs Legge’s application for TIB afresh, taking into account that the theft of her personal details amounted to an act similar to an attack on her that was attributable to her employment.  The CSP shall then convey its decision to Mrs Legge, giving reasons.
Jane Irvine
Deputy Pensions Ombudsman

21 January 2010 
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