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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs L Baker

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	East Riding of Yorkshire Council (the Council)


Subject

Mrs Baker has complained that the Council have wrongly refused her claim for ill-health early retirement.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council to the extent that there was an improper assessment of the consequence of treatment options. As a result, Mrs Baker’s application for ill-health retirement has not been properly considered. 
DETAILED DETERMINATION

As relevant, the Scheme’s 2007 Regulations (as amended):
1. Before making an ill-health early retirement determination, the employer:  

“must obtain a certificate from an independent recognised medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining gainful employment before reaching his normal retirement age.”
2.  “Permanently incapable” means: 

“the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday”.

3. Where the determination is made before 1 October 2008, the employer must consider a member’s entitlement under both the current provisions and the former ill-health provisions of the 1997 Regulations.
As relevant, the Scheme’s 1997 Regulations (as amended):
4. A member is entitled to an ill-health pension if they leave:
“a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body”.
Material Facts

5. Mrs Baker was employed by the Council as a Home Care Assistant. She joined the Scheme in February 1990.
6. In October 2007, following a brief and unsuccessful return to work (after a long period of absence due to a “Mixed Anxiety and Depressive Disorder”), Mrs Baker applied for ill-health early retirement.

7. The Council’s Occupational Health Unit (OHU) requested medical reports, firstly from Dr Galea (Mrs Baker’s GP) and then from Dr Ryan (a Consultant Psychiatrist). 
8. In Dr Galea’s opinion:
· on the balance of probability there were no further treatment options which would enable Mrs Baker to resume her role with the Council before age 65.

· Cognitive behavioural therapy (talking therapy) was unlikely to restore Mrs Baker’s health “to a suitable level to a role in the caring service up to age 65”. 
9. The OHU asked Dr Ryan to comment on whether he agreed with Dr Galea’s opinion on talking therapy and that the National Institute for Clinical Excellence (NICE) stepped care model did not apply in Mrs Baker’s case and whether he considered further treatments would enable Mrs Baker to return to her duties by either 30 June or up to age 65.

10. After examining Mrs Baker, Dr Ryan concluded in his medical report to the OHU:

“Whilst it may be argued that referral to the Secondary Mental Health Service Autumn 2006 [sic] and the addition of psychological therapy (2007) could have been of benefit, there is strictly limited prospect, at this stage of the patient’s illness, of therapeutic improvement in response to these additional interventions given the nature of the patient’s psychiatric disorder. 

Considering the circumstances overall, I think it is likely (a probability of more than 50%) that this patient will remain unfit for further gainful employment or return to her current part-time post for the foreseeable future. That being the case, I think it would be reasonable to classify Mrs Baker as permanently incapacitated on medical grounds in relation to her application for early medical retirement under the Local Authority Pensions Scheme”. 
11. In April, the Council informed Mrs Baker that her employment would be terminated on 1 July (“by reasons of capability on the grounds of unresolving ill-health”), unless suitable alternative employment could be found.
12. The OHU referred Mrs Baker’s case file (which included the medical reports of Dr Galea and Dr Ryan) to Dr Woollands, an independent recognised medical practitioner (IRMP) qualified in occupational health medicine.

13. Dr Woollands separately certified, under the 2007 and 1997 Regulations, that Mrs Baker was not permanently incapable. In his comments he said:

“NO MEDICAL EVIDENCE PRESENTED OF THE STEPPED CARE TREATMENT OPTIONS (NICE-CLINICAL GUIDELINES 22 amended + 23) BEING FULLY IMPLEMENTD AND THEIR BENEFITS ON SYMPTOMS AND FUNCTIONAL CAPABILITIES ESTABLISHED;

THERE IS EXTENSIVE EVIDENCE AND GOVERNMENT MULTI-AGENCY SUPPORT FOR REHABILITATION STRATEGIES INTO WORK FOR CLINICAL CASES LIKE THIS: http://www.workingforhealth.gov.uk”
14. The Council did not ask Dr Woollands for his opinion on whether the stepped care treatment options (including talking therapy) would, more likely than not, be effective enough to enable Mrs Baker to return to her Home Help duties.
15. Adhering to Dr Woollands’ view, the Council refused Mrs Baker’s ill-health early retirement application.
16. On 1 July 2008, the Council terminated Mrs Baker’s employment (as no alternative suitable employment had been found).

17. Mrs Baker unsuccessfully appealed the Council’s decision to refuse her ill-health early retirement, under both stages of the Scheme’s Internal Dispute Resolution procedure.
Summary of Mrs Baker’s position  
18. Both Dr Galea and Dr Ryan are of the opinion that she will remain unfit for further gainful employment and that talking therapy would not restore her health. 

19. The OHU failed to explain to her or her husband or to Dr Galea that this treatment was a requirement of the NICE guidelines.
20. Dr Woollands certified that she was not permanently incapable without seeing her.

21. Her health is no better and she has been awarded State Incapacity Benefit to at least the end of August 2012. 
Summary of the Council’s position  
22. The Association of Local Authority Medical Advisers (ALAMA) guidance to medical practitioners is that permanent incapacity cannot be demonstrated if the NICE stepped care model has not been followed. 
23. Mrs Baker’s GP had not fully implemented the treatment options (including talking therapy) specified in the NICE guidelines.

24. Dr Ryan did not justify why Mrs Baker should not receive talking therapy or suggest it would be ineffective. 
25. Dr Ryan, although a specialist medical practitioner, is not qualified in occupational health medicine. 

26. Because treatment options (including talking therapy) had not been fully implemented, Dr Woodlands concluded that Mrs Baker’s permanent incapacity is not proven. 
Conclusions

27. Mrs Baker’s employment was terminated because of ill-health. However, this does not automatically qualify her for ill-health early retirement.  That requires, amongst other things, that the ill health is considered permanent (which for this purpose means that it is likely to last until normal retirement age).
28. The qualifying criteria for State Incapacity Benefit (which Mrs Baker is currently receiving) are different and similarly it does not follow that Mrs Baker qualifies for an ill-health early retirement pension under the Scheme.
29. The Council are of the opinion that because treatment options under the NICE guidelines (including talking therapy) have not been fully implemented, it has not been proven (on the balance of probabilities) that Mrs Baker is permanently incapable. 

30. In my judgement this is not sufficient. The correct question to be answered is whether there are the treatment options likely to be effective so as to enable Mrs Baker to return to her former duties before age 65.
31. The Council say that Dr Woollands concluded that permanence was “not proven”. That ducks the question and places the onus of proof unnecessarily on Mrs Baker.  What is needed is a decision as to whether Mrs Baker’s ill-health is likely to be permanent. That decision should be made on the balance of probabilities.  If Mrs Baker’s condition would be permanent in the absence of treatment, then the next question is whether the treatment is likely to change that. Dr Woollands may have thought the answer was self evidently that it would (because it is a recommended treatment and so can be expected to be effective in many cases).  But that conclusion, if it was one, is not expressed anywhere.   
32. I am therefore upholding Mrs Baker’s complaint to the extent that Dr Woollands’ conclusion has not clearly had regard to the effectiveness of any future treatment. 
Directions   

33. I direct that within 21 days of this determination, the Council shall request a certificate from a different independent recognised medical practitioner as to whether Mrs Baker fulfils the relevant criteria.
34. Within 28 days of receiving such a certificate opinion, the Council shall make a fresh decision on Mrs Baker‘s ill-health early retirement application.
35. If the Council make an award to Mrs Baker, simple interest at the rate for the time being declared by the reference banks from the due date to the date of payment shall be added to the instalments of pension and any lump sum payable.
TONY KING 

Pensions Ombudsman 

21 January 2010 
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