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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs M Thorne (represented by The Public and Commercial Services Union – PCS)

	Scheme
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	Cabinet Office – Civil Service Pensions Division (the Cabinet Office)


Subject

Mrs Thorne’s complaint is that she has not been awarded upper tier ill-health retirement benefits.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the Cabinet Office (the manager’s of the Scheme) have not reached a perverse decision.
Material Facts
1. Mrs Thorne was employed by the Driver and Vehicle Licensing Agency (DVLA) as a Court Prosecutor. In September 2004, she underwent extensive surgery on her right shoulder. Following long term sick leave, she applied for ill-health retirement on 18 February 2005 (age 53).

2. Mrs Thorne is a Premium member of the Scheme.

3. Rule D.4 (1) of the Scheme (Premium section) states that medical retirement means:

“In the opinion of the Scheme medical adviser, the member has suffered a permanent breakdown in health involving incapacity for employment”.   
4. “Incapacity for employment” is classified as either incapable of gainful employment (which qualifies the member for an upper tier benefits award) or incapable of doing his own or a comparable job (which qualifies the member for a lower tier benefits award).
5. The Scheme’s ‘Medical Guidance Notes’, issued by the Cabinet Office, define incapable of undertaking any gainful employment as:

“the individual’s functional ability to carry out any reasonable paid employment should have been impaired by more than 90%. That is they may be capable of undertaking some types of job, but this is severely restricted by their loss of function caused by the illness”.

6. The Scheme’s Medical Adviser is Capita Health Services (Capita) - at the time   called BMI Health Services.

7. Dr Giagounidis (at Capita) examined Mrs Thorne on 28 April. 

8. In May, Dr Giagounidis requested and chased a medical report from Mr Sala (Mrs Thorne’s Consultant Orthopaedic Surgeon) and asked DVLA whether they had considered adjustments to Mrs Thorne’s job, such as voice-activated software, redeployment or providing her with a support worker. 

9. The same month, Mrs Thorne underwent major and extensive surgery to her right shoulder after a longstanding dislocation was retrospectively diagnosed. 
10. Whilst Mrs Thorne’s application was being considered, Dr Giagounidis approved Mrs Thorne for higher rate Sick Pay at Pension Rate (SPPR), on the basis that Mrs Thorne would not be able to return to work. SPPR commenced from April 2005 (when Mrs Thorne’s entitlement to paid sick leave ceased) at a rate equivalent to the amount of pension she would have received had she been medically retired. 
11. On 14 June, Mr Sala sent his medical report to Dr Giagounidis. His long term prognosis on Mrs Thorne’s condition was:
“the best one can now hope for in the longer term future would be hopefully controlling right shoulder pain to low levels allowing her simple activities of daily living, but certainly with very limited function…There is then a high risk of continuing pain a and stiffness progressing …with the possibility…of complex total shoulder replacement in the mid to longer term.

This would of course severely limit Mrs Thorne’s ability to perform any work and certainly would preclude her use of the right arm for anything but minimal activities of daily living for at least nine months following her recent operative procedure”.
12. On 16 June, Mr Sala informed Dr Giagounidis that Mrs Thorne “is much more comfortable than prior to this recent surgery” and was scheduled to undertake physiotherapy next week.
13. Later that month, DVLA notified Dr Giagounidis that Mrs Thorne had been assured a post in the transactions section of their Stanmore Office and all reasonable adjustments to her role and work place would be made. However, Mrs Thorne felt it was unlikely she would be able to return to work, hence her application for ill-health retirement.
14. In July, Dr Giagounidis certified Mrs Thorne for lower tier retirement benefits on the grounds of “Serious long-term impairment of right shoulder”. From his ‘Clinical Record Sheet’ (notes he made at the time of his consultation with Mrs Thorne and after receiving Mr Sala’s two reports) Dr Giagounidis commented: “agree that own job not an option anymore. But other work, with adjustments, appears possible”. 
15. DVLA informed Mrs Thorne the effective date of her retirement would be 1 September.
16. Mrs Thorne asked DVLA why she had been awarded lower tier retirement benefits when she had been receiving higher rate SPPR.

17. DVLA advised Mrs Thorne the criteria for each award were different. Higher rate SPPR applied because Dr Giagounidis deemed she would be unable to return to her current job, but because he was unable to rule out the possibility that she may be able to take up some kind of work before age 60 he certified lower tier retirement benefits.
18. Mrs Thorne appealed the lower tier award, submitting a letter from Harrow Council confirming her registration as a disabled person and an open letter from her GP, dated 1 August, which advised that following the May surgery she had been left with “very little movement of her right shoulder…and it is considered unlikely that she will get any improvement in her shoulder…She is due to have physiotherapy but it is anticipated that she will remain permanently disabled in that shoulder”.   
19. In her appeal letter Mrs Thorne said:
· Dr Giagounidis had briefly examined her, but did not look at the medical notes and x-rays she had brought.

· She had been awarded Disability Living Allowance by the DWP and her local authority were in the process of looking at her case because she had mobility problems.
· She cannot walk without severe pain in her shoulder and back and cannot carry anything heavier than a newspaper in her left hand. She suffers with hypertension and most recently with alopecia. 

· She cannot drive.

20. There are three stages to the Scheme’s medical retirement appeal process. The first two stages are considered by Capita and the final stage by a Medical Appeal Board (the Board), comprising two medical specialist’s independent from Capita.   

21. In September, Capita’s Dr Evans rejected Mrs Thorne’s appeal on the grounds that after reviewing her file, including her GP’s letter and the notes made by Dr Giagounidis he remained “to be persuaded that an Upper Tier award is currently appropriate”. Dr Evan’s informed DVLA that Mrs Thorne’s case would be duly considered by a colleague (Dr Collins) with no previous involvement in the case under stage two of the appeal process.
22. Dr Collins sent her initial stage two view to DVLA on 4 October:

· Whilst there is reasonable medical evidence that Mrs Thorne will be unable to resume her duties as an Executive Officer, currently there is insufficient evidence she is permanently incapable of undertaking other gainful employment.
· Mr Sala in his report, of 14 June 2005, comments that following major surgery on Mrs Thorne’s right shoulder (in May 2005) significant restrictions will apply for at least 9 months. 

· The GP’s report, of 1 August 2005, advises that Mrs Thorne is awaiting physiotherapy. 

· Further treatment may have a significant impact on Mrs Thorne’s “ultimate functional capabilities”.

· Even with a very poor response to surgery and continuing significant incapacity of the right arm, it is foreseeable with reasonable adjustments (under the Disability Discrimination Act) to her workplace she could undertake other gainful employment. 
23. Dr Collins notified DVLA that Mrs Thorne had three months to provide further medical evidence and suggested the type of evidence that “may give further support to Mrs Thorne’s case”, namely: an updated report from Mr Sala on Mrs Thorne’s long term outlook and functional capacity limitations and her response to physiotherapy.
24. On 31 October, Mrs Thorne sent to DVLA (for forwarding to Dr Collins) an undated letter for the attention of Dr Collins and a report from Mr Sala dated 14 October.
25. In her letter to Dr Collins, Mrs Thorne said:  
· Her right arm does not work.
· She is dressed and needs help “with personal bodily functions as well as hygiene”. 

· Her GP is supporting her claim for Attendance Allowance and the issuance of a Disabled badge for her daughter’s car so her daughter can take her out. She is receiving a Disability Living Allowance for personal care and a request for extra help is currently being considered by her local authority.
· If she goes out on foot someone has to walk by her right side to prevent an accidental collision which could cause another dislocation.

· Latest x-rays show that she will need a full shoulder replacement in the future.  

· She cannot sit for long periods or function in an office type environment with her condition.
· Mr Sala is of the opinion that her condition will not change. 

26. Mr Sala said in his report:
“I can confirm that Mrs Thorne’s current level of pain and disability through the right arm is not likely to significantly improve any further with time. We do not expect any further complications either, and I would predict that her level of functional disability and pain would remain static over the ensuing years.” 
27. After considering these submissions, on 19 December, Dr Collins upheld Dr Giagounidis’ original decision, but concluded that it was appropriate for Mrs Thorne’s appeal to be escalated to stage three of the medical appeal process. 
28. On 10 January 2006, Capita received from the DVLA two further reports, respectively from Mr Sala (dated 6 December 2005) and from Dr Robinson, acting in the absence of Mrs Thorne’s GP (dated 12 December).

29. Mr Sala’s report duplicated several paragraphs from his June report and added: 
· Mrs Thorne’s current level of pain and disability through the right arm is unlikely to improve with slow deterioration over time.

· Risk of rapid progression of glenohumeral joint degeneration requiring total shoulder replacement, “with the likely outcome of improving arm pain, but not necessarily improving function”.

30. Dr Robinson’s report to Mrs Thorne stated:

· It was unlikely that she would be able to return to work for “some significant time”.

· She probably will be unable to do a repetitive job with lots of writing.

· Even after a shoulder replacement she may not be free from pain or have full movement. 

31. Whilst both reports were passed to the Board, it is not clear that either was considered, since neither is listed under documents available to the Board in their decision report. 

32. Mrs Thorne attended a meeting with the Board. The Board rejected Mrs Thorne’s appeal:
· A lower tier pension was appropriate as it was unlikely that Mrs Thorne could return to her substantive role even with adaptations.

· Whilst Mrs Thorne has significant problems with her right shoulder (and the Board recognised “Her activities of daily living are severely impaired”)  the Board’s view was that, before age 60, she would be able to work in a less demanding role provided appropriate adjustments were made to her workplace (such as voice activated software and a headset to communicate on the telephone). She may also benefit from ‘access to work’ to help with travel to and from work.
· Her pain and range of movement could be improved with “further specialist, surgical and medical management”. 
33. Whilst the Board’s decision ended the appeal process, Capita incorrectly notified DVLA that Mrs Thorne could make a fresh application for ill-health retirement. DVLA informed Mrs Thorne and her papers were resubmitted with an updated letter from her GP. Mrs Thorne continued to receive SPPR.
34. Capita subsequently revised their advice and notified DVLA that Mrs Thorne should have been retired following Dr Giagounidis’ issuance of a lower tier medical retirement certificate in July 2005 (which the Cabinet Office later confirmed). DVLA updated Mrs Thorne, who duly invoked the Scheme’s Internal Dispute Resolution (IDR) two stage procedure with Central Pay and Pensions (CPP) (the Scheme’s administrators), complaining about the way Capita had handled her medical retirement.

35. Since the July certificate had expired, Capita issued a new lower tier certificate on 19 May 2006 and DVLA medically retired Mrs Thorne with effect from that date. 
36. CPP rejected Mrs Thorne’s complaint concluding Capita had not delayed any part of her retirement, had sought and considered additional medical evidence submitted and had not given misleading information to Mrs Thorne.
37. Mrs Thorne appealed CPP’s decision. The Cabinet Office similarly refused Mrs Thorne’s appeal under IDR stage two.
38. Mrs Thorne complained to my office.
39. Capita have since given their opinion that whilst it is not clear that Mr Sala’s report (6 December) and Dr Robinson’s report (12 December) were considered by the Board neither provided information likely to have changed the Board’s assessment. 

40. Concerning Mrs Thorne’s ability to work, the Board have commented:

“We believed that this clearly capable and, by her own admission, very determined lady should be capable of some form of part-time work…we felt she could manage an administrative advisory role using her undoubted knowledge and talents. It would need to be in a fixed work place with the ability to move around regularly and only limited computer usage. We recognised that she might require assistance with travel to work, from say Access to Work”.  
Summary of Mrs Thorne’s position  
41. PCS contend:

· Mrs Thorne was inadequately examined by Capita and the Medical Appeal Board.
· There was sufficient evidence before Capita to decide that Mrs Thorne qualified for an upper tier award.

· The lower tier award is to compensate a person because they cannot do full time their job or a comparable job. Mrs Thorne cannot do a full time significant job and therefore she should receive upper tier benefits.
· The Cabinet Office failed to apply “a whole person approach” in their consideration of Mrs Thorne’s case. When an employer takes on an employee they employ the person not just their ability to do the work.  No prospective employer would employ Mrs Thorne because she requires someone to help her with her dressing, toileting and travelling (she cannot use public transport). Therefore, on the balance of probabilities, she would not be able to do any significant job.
· Mrs Thorne’s condition has worsened since she was examined by Capita.

· The Medical Guidance Notes definition of ‘incapable of undertaking gainful employment’ refers to the “individual’s functional ability” (that is physical/mental capacity) to carry out work, rather than what they can earn. 
· Interpreting the Scheme’s Rules to say an upper tier award is partly linked to their civil service salary, rather than wholly to their functional ability, leads to the perverse situation where it is more difficult for an individual on a lower pre-disability salary to qualify for the award than for a person with the same disability but on a higher pre-disability salary.     

Summary of the Cabinet Office’s position  
42. The Cabinet Office contend:
· They cannot substitute their lay opinion for that of Capita’s.
· Mrs Thorne’s disability is comparable to someone who has lost an arm. Such a disability does not prevent the person from securing paid employment.
· Whilst there were some procedural errors during the course of handling Mrs Thorne’s medical retirement and appeal these did not affect the outcome.
· Capita applied the correct medical retirement criteria. Capita’s (and the Board’s) decisions were not perverse.
Conclusions

43. The decision as to which medical retirement certificate to provide rests with Capita. However, responsibility for ensuring that Mrs Thorne receives the benefits to which she is entitled to ultimately rests with the Cabinet Office.

44. Whilst the Cabinet Office cannot substitute their own lay opinion for the medical opinion of Capita (and the Board), they can, and should, ensure that Capita have asked the right questions, followed Medical Guidance Notes (issued by the Cabinet Office), considered all relevant and no irrelevant information and reached a decision that is not perverse.

45. The Rules, which govern the Scheme, clearly state the qualification test for an upper tier award. Strictly, Mrs Thorne must be permanently (that is to age 60) incapable of gainful employment.. Therefore, if she can earn an income from any full or part-time work she does not qualify for an upper tier award. 

46. The Cabinet Office’s Medical Guidance Notes slightly soften this test by saying “the individual’s functional ability to carry out any reasonably paid employment should have been impaired by more than 90%”. However, the guidance notes are just that, they do not override the Rules.

47. The Board have interpreted the guidelines to mean that if the individual can do any work earning more than 10 per cent of their civil service earnings then they do not qualify for the upper tier award. Whilst I accept this means it is relatively more difficult for a person on a higher civil service salary to qualify for the upper tier award than a person on a lower civil service salary (with the same disability as the higher paid employee), the interpretation does not override the Rules’ qualification test.
48. I do not consider that there is a conflict between the Rules and the Medical Guidance Notes, but if I did the Rules preside and therefore the Rules harsher test for an upper tier award applies.
49. It was for Capita and the Board to decide whether and to what extent they needed to examine Mrs Thorne. In my judgement, both parties considered the relevant medical evidence available before making their respective decision to award Mrs Thorne lower tier retirement benefits. 
50. Mr Sala’s June 2005 report advised that Mrs Thorne’s shoulder condition would severely limit her ability to perform any work, but did not conclude she would be permanently incapable of gainful employment. Two days later he advised that following the surgery Mrs Thorne was “much more comfortable” and would shortly undertake physiotherapy and in October, Mr Sala reported that whilst Mrs Thorne’s condition was unlikely to improve he predicted her level of functional disability and pain was likely to remain static.

51. It is not clear whether the Board considered Mr Sala’s report of 6 December and Dr Robinson’s report of 12 December. However, even if they were not considered my view is, more likely than not, they would not have changed the Board’s decision. Dr Robinson’s report does not add any substantial new information, but says it is unlikely that Mrs Thorne would be able to return to work for “some significant time” and Mr Sala’s report is largely a duplication of his June 2005 report (which was considered by both Capita and the Board) with a paragraph update on Mrs Thorne’s medical condition. I am not persuaded that the update would have been sufficient to change the Board’s decision.   It follows that whether or not they were considered is not an issue.
52. I am not persuaded by PCS’ “whole person approach” argument. One reason being it does not take into account that increasingly more and more people work from home. 

53. It is evident Capita and the Board gave some consideration to the alternative employment Mrs Thorne might be capable of and concluded she would be able to manage an administrative advisory role (with appropriate adjustments to her workplace and assistance with travel to and from work).

54. Whilst Mrs Thorne should have been medically retired when Capita issued a lower tier certificate, in July 2005, she incurred no financial loss since she continued to receive SPPR until her medical retirement commenced. 
55. In all the circumstances, I do not find the Cabinet Office’s decision not to uphold Mrs Thorne’s complaint perverse. Therefore, I do not uphold Mrs Thorne’s complaint.
JANE IRVINE
Deputy Pensions Ombudsman 

21 January 2010 
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