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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Royston Smith

	Scheme
	Samuelson Group PLC 1991 Pension Scheme 

	Respondents
	Mercer Human Resource Consulting plc (Mercer)
Aviva plc (Aviva)


Subject

Mr Smith’s complaint is that his benefits in respect of his membership of the Eagle Trust PLC 1998 Pension Scheme (the Eagle Trust Scheme) were mislaid when he joined the Somers Clarkes 1991 Pension Scheme (the Somers Clarkes Scheme).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mercer as they failed to complete the transfer of Mr Smith’s benefits to the Somers Clarkes Scheme.

The complaint is not upheld against Aviva.

DETAILED DETERMINATION

Material Facts

1. Mr Smith was an employee of Walter Somers Limited. Walter Somers Limited and Clarkes Crankshaft Limited became subsidiary companies of Eagle Trust Plc. Mr Smith was a contracted-out contributing Staff Member of the Eagle Trust Scheme from 6 April 1987 to 31 December 1990. The Scheme’s pension accrual rate for Staff Members was 80ths.

2. Folkes Group PLC subsequently purchased both subsidiary companies and in 1991 AULT Independent Financial Advisers Limited (then called J. Sydney Ault (Financial Services) Ltd) assisted Folkes Group PLC with the bulk transfer of members’ benefits out of the Eagle Trust Scheme to the Somers Clarkes Scheme. 

3. At the relevant time Mercer was the administrator and actuary of the Eagle Trust Scheme.  Mercer’s role included maintaining the Scheme’s bank account.  Mercer also administered and was the actuary for the Samuelson Group Scheme. Aviva (through what was then Norwich Union) was the administrator of the Somers Clarkes Scheme. 

4. Mr Smith joined the Somers Clarkes Scheme with effect from 1 January 1991, but says he chose not to transfer his benefits. Benefits for those who did not transfer were held in a new arrangement, the Samuelson Group PLC 1991 Pension Scheme (the Samuelson Group Scheme), set up following a review of the pension arrangements operated throughout the Eagle Trust group of companies. 

5. Mr Smith’s name was included in the original bulk transfer correspondence. Mr Smith’s cash equivalent at 1 April 1991 was £2,734.00. However, in May 1991 Mercer wrote to Walter Somers enclosing a list of all of the potentially transferring members.  Some names, including Mr Smith’s, were highlighted and the covering letter said that the writer understood that the highlighted members were not transferring.  She asked for addresses so that she could send certificates of deferred benefits. 
6. When the bulk transfer payment was made in August 1991 Mr Smith was not included in the list of transferring members. There is correspondence between the parties at the time reconciling the sums transferred and the individual entitlements.
7. In September 1991, a number of deferred members who originally chose not to transfer changed their minds and were transferred to the Somers Clarkes Scheme.  Mr Smith is not identified as one of these.

8. Aviva have provided various schedules of members who transferred. Mr Smith is not included on any of these. Aviva have also provided a contributions history for Mr Smith’s membership of the Somers Clarkes Scheme which does not show a transfer-in from the Eagle Trust Scheme. The only transfer-in recorded for Mr Smith is from Langley Forge Co Limited Works Pension and Assurance Scheme dated 31 December 1991.

9. In January 1992, Mercer submitted an RD562C notice to what was then the Department of Social Security and is now the National Insurance Contributions Office of Her Majesty’s Revenue and Customs (NICO).  It was a schedule of members whose contracted out rights were said to be transferred from the Eagle Trust Scheme to the Somers Clarkes Scheme.  Mr Smith’s name and details appears at the top of a page.
10. A 1993 valuation of the Samuelson Group Scheme by Mercer did not record Mr Smith as a deferred member.

11. Subsequently the administration of the Samuelson Group Scheme passed to Sedgwick Noble Lowndes (Sedgwick), but it returned to Mercer when Sedgwick merged with Mercer (from 1 January 1999). In May 2001, the administration again changed, this time switching to KPMG. The Samuelson Group Scheme wound-up in 2003/4 with the bulk transfer of members benefits (calculated on the same basis as the Minimum Funding Requirement - MFR) to individual policies with Legal and General. KPMG have no record that Mr Smith was a deferred member.

12. The administration of the Somers Clarkes Scheme passed to Eagle Star in August 1998. The scheme subsequently wound-up with members’ benefits secured under individual policies with Friends Provident.

13. In 1998, Mr Smith requested a transfer value in respect of his membership of the Eagle Trust (now Samuelson Group) Scheme. He was notified that his benefits had been transferred to the Somers Clarkes Scheme. Since then Mr Smith has disputed the transfer. His financial adviser, Ault Independent Financial Advisers Ltd, similarly says that Mr Smith did not transfer his benefits.  

14. Mr Smith does not have a deferred benefit statement in respect of his pensionable service in the Eagle Trust Scheme. The last benefit statement he has is at 6 April 1989. 

15. Mr Smith reached age 65 on 7 January 2005.

Summary of Mercer’s position  
16. Mercer suggest that whilst Mr Smith was not included in the original bulk transfer of members from the Eagle Trust Scheme (or the subsequent transfer of members who changed their original decision) to the Somers Clark’s Scheme, he might have changed his mind about leaving his deferred benefits in the scheme.

17. Mercer say that Mr Smith would have been issued a deferred benefits statement when he left the Eagle Trust Scheme, which he would have been required to return if he subsequently wished to transfer his benefits. The fact that Mr Smith is unable to provide this therefore implies that he subsequently elected to transfer his benefits. 

18. Mercer say a further indication that Mr Smith opted to transfer his benefits is that at the end of December 1991 he transferred benefits into the Somers Clarkes Scheme from another pension arrangement (the Langley Forge Co Limited Works Pension and Assurance Scheme – Mr Smith was not contracted-out under this arrangement), which indicates that at that time Mr Smith was consolidating his pension benefits in the Somers Clarkes Scheme. 

19. Mercer are also of the opinion that Mr Smith’s complaint was made outside the time limits applying to my office, since it was made more than three years after he was aware or ought to have been aware of it.

20. Mercer say that if it were determined that Mr Smith’s benefits were retained in the Samuelson Group Scheme then the trustees of the Scheme would ultimately be liable, rather than Mercer.

Summary of Aviva’s position

21. Aviva say they have not received a transfer value for Mr Smith in respect of his pensionable service in the Eagle Trust Scheme. 
Conclusions

Jurisdiction
22. I do not find that Mr Smith’s complaint is made outside the relevant time limits. Mr Smith has undoubtedly been aware for some time that his benefits have been “lost” and there have been sporadic efforts to trace them.  In 1998 he took the matter up with Sedgwick Noble Lowndes (then separate from Mercer) and KPMG, not as a complaint but as a request for information.  I do not think he had sufficiently clear information to identify with whom his complaint lay at that time.  In 2005 he brought the matter as a complaint to my office.  I note that it took over a year for the Pensions Advisory Service, who then assisted him, to get a substantive response from Mercer.

23. In the circumstances I am satisfied that Mr Smith has been making efforts to resolve the problem and so there is reason to investigate his complaint even though made more than three years from when he first knew that his benefits were not immediately traceable. It was reasonable for him not to bring it until he did and so I can exercise discretion under regulation 5(3) of The Personal and Occupational Pension Scheme (Pension Ombudsman) Regulations 1996.

24. Even if that were not so, Mr Smith’s complaint need not be tied to the particular event of the transfer.  He in effect complains that he has an entitlement which the parties are unable to identify in their capacity as administrators of the schemes concerned (or, as he put it on the application form to my office, “They don’t seem to want to sort it out”).  That is a continuing issue.  
Mr Smith’s benefits
25. In summary, the evidence suggesting that Mr Smith did not transfer is:

· Mr Smith recalls that he did not;

· his details appear on a list of people who are said to have decided not to transfer;

· his name is not on the list of transferring members in August 1991, or amongst later transfers;

· Aviva did not allocate a transfer value to him.

26. By contrast the evidence suggesting that Mr Smith did transfer is:

· the RD562C completed in January 1992 says that his contracted out rights were transferred;

· he is not included in the 1993 records of the Samuelson Group Scheme;
· he has no statement of deferred benefits;
· he transferred benefits from a different scheme to the Somers Clarkes Scheme.

27. I have to reach my decision as to what happened and where any liability may lie on the balance of probabilities. 

28. It is, in my view, inherently less probable that Mr Smith was included in the bulk transfer, but the transfer was not recorded by Aviva, than that he was not included at all.  First, there is clear evidence that Mr Smith had decided not to transfer at the time.  Second, Aviva did not allocate a transfer value to him and the bulk transfer value was reconciled with the transferring members’ individual rights. 

29. That, then, leaves the possibility that there was a transfer after the bulk transfer.  There is no clear indication of such a transfer.  I do not give any great weight to the transfer from the unrelated scheme in December 1991.  There may have been distinct reasons for that and it is perhaps of equal value as evidence that a completed transfer could have been identified from Aviva’s records.
30. The RD562C was apparently a bulk form with a list of names and other details. The only copy I have seen has had the other names blocked out so it is not clear whether it relates to the bulk transfer or some later event.  If, as seems probable, it relates to the bulk transfer (the later transfers would more probably have been recorded on individual versions of the form) then it was completed several months after the transfer actually took place.  It is possible, given the passage of time, that Mr Smith was included in error.  It would be consistent, then, for there to be no record of him in the Samuelson Group Scheme.
31. It is unlikely that Mr Smith changed his mind about transferring.  If he had then he would have received nothing from Aviva (or, apparently Mercer) to indicate that the transfer had gone ahead and yet would have done nothing to pursue the matter.  He is in fact clear in his own mind that he did not transfer.  But if the RD562C does relate to the later transfers and Mr Smith had in fact changed his mind, then his own transfer was probably not completed.  Aviva did not record that they had received any money for Mr Smith.  So even if an individual cheque was drawn it was probably not cleared – and Mercer, who kept the bank account, ought to have recognised that and dealt with the issue.  The other possibility – that the cheque was cashed but not allocated by Aviva – is remote.  
32. So, having worked through the possibilities to establish what is more probable than not, either :

· Mr Smith did not transfer, but the RD562C form was belatedly and wrongly completed and his record was removed from or never included in the Samuelson Group Scheme, 

· or, less probably, Mr Smith made a later decision to transfer but the transfer was incomplete.

33. In either case there was maladministration by Mercer and I uphold the complaint against them.

34. As Mercer say, if there was no transfer, the benefits would have remained in the Samuelson Group Scheme.  But that scheme is now wound up and there is no prospect of Mr Smith claiming the lost benefits from it.  In the circumstances I consider that Mercer should be liable, as administrator of both the Eagle Trust Scheme and the Samuelson Group Scheme being, on the balance of probabilities, responsible for the fact that Mr Smith’s benefits cannot be traced.
35. Strictly the extent of any liability would depend on whether Mr Smith did change his mind or not.  If he did not then he would have kept his deferred pension in the Samuelson Group Scheme which was wound up many years later with a bulk transfer at the time. 
36. However, there is no reasonable way of identifying what the cash equivalent value of his benefits in the Samuelson Group Scheme would have been when it wound up.  In the circumstances, the best that can be done in terms of redress would be to compensate Mr Smith with a sum based on the value of his benefits in the Eagle Trust Scheme, suitably increased to allow for lost investment return since then. 
37. As at 1 April 1991 Mr Smith’s transfer amount was £2,734.00.  Adding simple interest at bank base rates to this amount from April 1991 to date gives £5,582.00. Inevitably the addition of base rate interest is arbitrary.  Expressing compensation in round terms gives £5,600.00.
38. Even though what has been “lost” is a pension, in view of the small amount involved it would be better and simpler for the compensation to be in cash form.  I also consider that £150 should be added by way of compensation for distress.
Directions

39. I direct that within 28 days of this determination, Mercer are to pay Mr Smith the sum of £5,750.00. 
TONY KING 

Pensions Ombudsman

17 February 2011 
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