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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr S Garthley

	Scheme
	Reserved Forces Attributable Benefits Scheme

	Respondents
	Service Personnel and Veterans Agency 


Subject

· Mr Garthley complains about the amount of benefits received from the Reserved Forces Attributable Benefits Scheme and about when the benefits should be paid from. 
The Deputy Pensions Ombudsman’s determination outcome and short reasons

The complaint should not be upheld against Service Personnel and Veterans Agency because they complied with the Reserve Forces (Attributable Benefits) Regulations when reaching their decisions regarding benefit payments. 

DETAILED DETERMINATION
Scheme Rules and Relevant Legislation

Reserve Forces (Attributable Benefits) Regulations, Schedule 1, part 1, Para 2, 3 and 4: 

“2. A person shall be entitled to be paid at the higher rate if the injury or condition in respect of which the attributable pension is paid has substantially affected the person’s ability to work. 

3. For the purposes of paragraph 2, a person’s ability to carry out work is to be regarded as having been substantially affected by an injury or condition if, by reason of that injury or condition, he is unable to carry out any particular profession, trade or occupation (excluding service in a reserve force but including any unpaid domestic duties) which he was accustomed to carry out 

4. A person who is not entitled to be paid at the higher rate shall be paid at the lower rate.” 

Reserve Forces (Attributable Benefits) Regulations 2001, Schedule 1, part I, Para 5(2): 

“The Secretary of State may review a person’s entitlement to be paid at the higher or lower rate and, where he determines that the person should be paid at the different rate, he shall be paid at that different rate from the date of the decision on the review.”

Reserve Forces (Attributable Benefits) Regulations, Schedule 1, part 1I, Para 8(1): 

“The annual rate of attributable pension payable to the pension shall be the rate set…as being payable to a person – holding the substantive rank held by him on the date of medical discharge, and with his degree of disability.”

Reserve Forces (Attributable Benefits) Regulations (Principal Invalidating Condition), part II, 3(1) and 3(2):

3(1)
...the person has been a member of any reserve force; he has been required to retire or has been discharged from that force on the grounds that he is medically unfit to continue in service;

The injury or condition which gave rise to his being unfit to continue in service- 


(i) is attributable to his service in that force; or 

(ii) where the injury or condition existed before or arose during his service, has been aggravated by his service in that force;

He has suffered the injury, or (as the case may be the condition was first diagnosed, on or after 1st April 1980;

An assessment has been carried out for the purposes of Part III of the 1983 Order under which the degree of disablement due to the injury or condition has been assessed as being 20% or more; and 

He has been awarded retired pay or a pension under Part III of the 1983 Order, and the commencing date of the award is no later than the day after the date of his medical discharge.

(2) 
The purposes of these Regulations, where the retirement or discharge of the person was caused by more than one injury or condition, any reference to “the degree of disablement due to the injury or condition” shall be to the total degree of disablement due to every such injury or condition.
Attributable Benefits (within same regulations as above)

Attributable Pension 

4.-(1) Where the Secretary of State decides to award attributable benefits to a person, that person shall be entitled to be paid a pension (referred to in these Regulations as an “attributable pension”) payable at such annual rate as may be determined in accordance with paragraph (2). 

(2) In respect of any day on which a person is entitled to be paid an attributable pension, he shall be paid at the following annual rate:- 

A – B, where- 

is the annual rate as determined in accordance with Schedule 1 to these Regulations.. 

Reduction of annual rate to take account of civilian pension benefits 

5.-(1) Paragraph (2) applies where a person who is awarded an attributable pension at the higher rate is entitled to be paid- 

any benefits under an occupational pension scheme (other than an armed forces pension scheme) awarded as a result of the injury or condition for which attributable benefits are payable; 

a pension paid in respect of such injury or condition under a retirement annuity scheme or personal pension scheme; or 

any preserved benefits under an occupational pension scheme (other than an armed forces pension scheme), a retirement annuity scheme or a personal pension scheme where, by reason of such injury or condition, the benefits have become payable at an earlier date than would otherwise have been the case. 

(2) Where this regulation applies, the Secretary of State may reduce the annual rate of attributable pension by an amount which does not exceed- 

0.75(A + B ) 

where- 

is the total amount payable annually to the person concerned as pension under any such scheme as is referred to in paragraph (1); and 

is the total amount payable to the person concerned as a lump sum or terminal grant under any such scheme. 

(3) No reduction shall be made under paragraph (2) in respect of any day prior to the date on which the benefits referred to in paragraph (1) become payable. 

Material Facts
1. Mr Garthley was a member of the Territorial Army (TA). He was serving in Iraq, when he was injured during a scud attack on 20 March 2003. His mobilised service was extended to take into account the medical treatment he was receiving for his injuries. Mr Garthley was medically discharged from the TA on 20 October 2005. 
2. It was assessed that the Principal Invalidating Condition (PIC), i.e. the main reason for Mr Garthley’s discharge was Post Traumatic Stress Disorder (PTSD). The War Pensions Agency assessed PTSD at 20%.  Mr Garthley was awarded a War Disablement Pension based on a total disability of 80% due to the overall condition of his health under the War Pension Scheme (WPS) including his PTSD. 
3. Reserve Forces Attributable Benefits (RFAB) is awarded by the SPVA to injured TA members.  When a member is medically discharged from TA service, the Service Personnel & Veterans Agency (SPVA) considers whether the PIC is sufficient to award RFAB. 

4. The RFAB is paid at either a higher rate or lower rate. The higher rate is paid when a member is unable to continue with his previous civilian occupation before suffering the injury or illness. Both rank and degree of disablement will be taken into account. The lower rate is paid when a member is still able to return to their civilian occupation. The lower rate is paid regardless of rank however disablement will be taken into account.  

5. Mr Garthley was initially awarded the lower rate. He was awarded the lower rate because his civilian employment with Bradford & Bingley Building Society (Bradford & Bingley) continued after his discharge from the TA. Mr Garthley says that due to his medical condition he was never actually physically working for Bradford & Bingley. He adds that the War Act 1984 ensures that his employer has to keep his position open for a minimum period of 12 months regardless if someone is able to work or not. 

6. Mr Garthley appealed in January 2006 against the lower rate RFAB award because he questioned whether he was actually employed and why only the PIC was used in determining the RFAB. 

7. SPVA sought additional medical opinion, which was received on 8 March 2006, in which it said: 

“I think that Mr Garthley does have a reasonable argument. The PIC is PTSD and none of the other conditions are consequential to the PIC. From the F Med 19 it does however seem unlikely that his back problem would have recovered sufficiently to allow continued service as a soldier and in my opinion the spinal injury (2003) would have led to discharge in its own right. Adding the two conditions together would give a disability rate of 40%. The remaining conditions are still not consequential. 

Dr Ross rightly indicated a lower rate payment on the basis of the information available to him. On the basis of the information now supplied in Mr Garthley’s letter of 18//1/06 it seems that he is unable to perform his usual occupation and in that case he is entitled to be paid at the higher rate.”

8. The medical opinion may have supported Mr Garthley’s appeal yet SPVA were advised by Bradford & Bingley that Mr Garthley’s employment with Bradford & Bingley may be terminated on grounds of redundancy and not through ill health.  Mr Garthley’s employer, Bradford & Bingley wrote: 

“Scott [Mr Garthley] is not due to retire on ill health/medical grounds... The current situation is that we have entered into a consultation period, with Scott, in relation to redundancy. The proposal is that his employment will terminate, by reason of redundancy, on 19 June 2006. 

At current time Scott is not absent from work due to sickness.”

9. Mr Garthley’s appeal was turned down by SPVA. 

10. Mr Garthley appealed the decision to the Discretionary Awards Panel (DAP) in July 2006. 

11. The DAP sought legal advice. The legal opinion received said: 

“This is quite a difficult case to assess but given the terms of award of RFAB and at higher rate I note that although, technically in employment on 10 June 2006 and therefore awarded lower rate RFAB he has not in fact worked in his own or other job since his return from the Gulf in 2003…

On overall evidence I would advise that Mr Garthley’s level of functioning since the Gulf incident and due to his PTSD has substantially affected his ability to work in respect of that profession etc he was accustomed to carry out.”

12. It was necessary for DAP to contact Bradford & Bingley and ask about details regarding the terminal grant payment received by Mr Garthley when his employment ended. 
13. SPVA did state to Bradford & Bingley that information regarding the terminal grant payment would be necessary or Mr Garthley’s claim could not proceed.  The DAP were concerned that any higher award would need to be abated to take into account the terminal grant payment.  

14. Bradford & Bingley ultimately did confirm that Mr Garthley’s employment with them was terminated because of ill health on 18 August 2006. His employer cited the reasons for his dismissal due to his PTSD and spinal/skeleton problems. No pension was paid to Mr Garthley as he was a member of a stakeholder pension and not an occupational pension.  However, a confidential compromise agreement was in place between Bradford & Bingley and Mr Garthley. Details of the compromise agreement were not disclosed by either Bradford & Bingley or Mr Garthley. 

15. The DAP reviewed the case and decided to award the higher rate of RFAB from 3 July 2007. 

16. Mr Garthley appealed this decision to the Discretionary Awards Appeal Panel (DAAP), on 12 December 2007, because he said he wanted the higher award to be backdated to 15 January 2006, the date of his original appeal. 

17. Mr Garthley also appealed to DAAP about the pay used to calculate the pension benefits.  He wanted his pension benefits to take into account his civilian pay not his military rank pay.

18. Further, Mr Garthley asked the DAAP about the disablement level used to calculate his RFAB as Mr Garthley believes that his multiple injuries should be taken into account rather than the PIC. However, SPVA explained that in relation to RFAB only the PIC is considered as per the Regulations. 

19. The DAAP agreed with the decision reached by DAP. Reserve Forces (Attributable Benefits) Regulations 2001, Schedule 1, part I, Para 5(2), states that he award for RFAB starts from the date of decision, i.e. 3 July 2007.  

20. There was a subsequent issue regarding the calculation of the higher rate of RFAB which was resolved and it needs no further comment. 

21. It has come to light, following the judgment in the court case of Williamson V Service Personnel and Veterans’ Agency [2012]EWHC 778 (Ch) that the Defence Council had not formally delegated authority to SPVA to administer certain schemes as they pertained to the Royal Navy, the Royal Marines, the Army, the Royal Air Force and the Reserved Forces. The Defence Council formally granted the necessary authority to SPVA on March 2012. 
Summary of Mr Garthley’s position  
22. Mr Garthley states that his war pension from WPS is paid to military personnel injured while on service and is paid tax free, regardless of salary and employment status. The RFAB is an occupational pension scheme based on salary and an increase paid in relation to disability. 

23. It took Mr Garthley two years to correctly confirm that he suffered from severe PTSD and C-morbid depression. However this has not been recorded correctly on SPVA records. He also adds that Severe PTSD and depression are normally present simultaneously and the SPVA has not taken this into account in their calculations for RFAB. Mr Garthley believes that SPVA can take into consideration multiple PICs when the medical condition warrants it. 

24. Mr Garthley alleges that the RFAB calculation based upon the war pension is incorrect as the war pension takes into account global assessment and does not distinguish the degree of disability. RFAB ought to have been taken into account using their criteria rather than rely on WPS.
25. In relation to his employment with Bradford & Bingley, Mr Garthley says that SPVA do not understand the provisions of the War Act 1984. Mr Garthley explains that under the War Act, TA members are financially no worse off, when a TA returns from service, as the Employer is legally bound to ensure they are re-employed for a minimum period of 12 months. 

26. Mr Garthley held a senior HR position with Bradford & Bingley, whereas with the Armed forces he was employed as a military clerk. Under military rules he was unfit to return to the role of military clerk whereas he was expected to continue to work for Bradford & Bingley at more a senior position. 

27. Mr Garthley’s employment with Bradford & Bingley was terminated on grounds of ill health. The SPVA made every effort to contact his employer and made it a condition to him receiving his RFAB whether or not he was in receipt of his civilian ill health benefits or not. 

28. Mr Garthley alleges that his court action for medical negligence against that Ministry of Defence was delaying the outcome of the appeal process. It wasn’t a coincidence that the DAP decision was reached after he decided to drop his court case. 

29. SPVA say that they needed additional legal advice hence the time taken, whereas previously they said this was due to staff shortages. He is surprised that they did not backdate the appeal decision to the date of appeal rather the date of review. 

30. The appeal process has no time limits imposed and it is unfair for a member to have to wait for as long as they do, in his circumstances three years or more. 

31. While he was mobilised he was paid at a rate commensurate to his civilian pay not his military army rank. The Secretary of State does have power to use his discretion to allow his civilian pay to be used for any calculation of his benefits. 

32. Mr Garthley adds that neither his employer, Bradford & Bingley nor his lawyer delayed replying to requests made by SPVA. SPVA confirmed to him that it was as a result of staff shortage they were unable to deal with his appeal any sooner. 
33. Even before the DAP appeal was lodged, SPVA had sufficient medical evidence to award Mr Garthley the higher rate. 

34. A member’s employment should play no part in determining the RFAB, as abatement does not apply to salary payments but to pension related amounts. As Bradford & Bingley confirmed that Mr Garthley was not in receipt of a pension, this should have been sufficient, SPVA had no authority to ask for details regarding the compromise agreement. As SPVA requested for this information it added to the delay and it’s only fair that SPVA should be asked to backdate the award to an earlier date. 
35. Mr Garthley would like SPVA to recognise that he was potentially 40% disabled. By adding consequential conditions, like his spinal injury should be factored in by SPVA to make the total PIC 40%. 

36. Mr Garthley says that the matter of the pay used by SPVA is not a case of what the RFAB regulations state; it’s a case of Employment Law. Mr Garthley was not given complete information by the MoD before he was sent out to fight a war.  He did his duty but MoD failed in their duty towards injured soldiers. TA soldiers are awarded compensation for any financial hardship yet as soon as they are injured this compensation is no longer available. Mr Garthley cites employment law as precedence in paying financial hardship awards for employees asked to relocate to a different area. 
Summary of Service Personnel and Veterans Agency (SPVA) position  
37. Mr Garthley was discharged from the TA. His rank on discharge was Corporal and this was the rank in which his pension has been calculated. In April 2005 two Schemes were introduced Reserved Forces Pension Scheme (RFPS) and the Armed Forces Pension Scheme 2005 (AFPS 05).  These schemes were introduced for members of the armed forces (army) who were still in active service after April 2006. As Mr Garthley was discharged in October 2005, he remained in the existing scheme. 

38. RFAB is covered by the Armed Forces Pension Scheme 1975 (AFPS 75) but does not require membership of the AFPS 75 in order for RFAB to be paid to a member of the TA. Benefits are only paid in respect of members’ injury while on service prior to April 2006. 

39. The higher rate RFAB was paid with effect from 3 July 2007 and was put into payment after the DAAP completed their investigations in July 2008.  
40. Both DAP and DAAP sought additional information. They needed to make sure the reason why Mr Garthley was dismissed from Bradford & Bingley. He was not paid at the higher rate earlier until these issues were clarified. 
41. The award of higher rate pension was backdated to the date of the DAP decision which is in line with RFAB regulations, as that was when the decision to grant higher rate was made. 

42. None of the appeal panels had any prior dealing with the case and the panel consisted of senior civil servant and military officers.  The percentage calculation was carried out by WPS and not RFAB. WPS takes into account all the conditions whereas the RFAB only relies on the PIC that they have established. 

43. SPVA further added that the Scheme doesn’t carry out its own medical assessment but relies on the final medical board’s report when a serviceman is medically discharged from service. The PIC is noted on such a report. 

44. The PIC is the main injury or illness which leads to a member being discharged from the army, so SPVA say that there can only be one primary condition. Where several conditions are noted SPVA will ask their medical advisors to establish which is the PIC under RFAB. 
45. SPVA is not aware of the provision in the War Act 1984 which Mr Garthley refers to, however RFAB places no emphasis on such an Act when deciding which date his benefits should commence from.

46. The time taken to receive information from Mr Garthley’s employer was the reasons why the first appeal took some time to complete. The DAP considered the impact of any compensation from his employer and the impact it may have on his RFAB, in that would it need to be abated which may have caused Mr Garthley to be in a worse off position.  After consideration was given, Mr Garthley was awarded a higher rate from July 2007. 

47. The legal advice received by DAAP, was that they were surprised that the matter was appealed bearing in mind that the DAP had awarded the higher amounts under RFAB. The rules state that the higher rate would be paid from the date of review and no provision exists to backdate it further. 

Conclusions

48. As Mr Garthley has raised a number of discrete issues, I consider these separately below.  Before I do so I do however want to reiterate my role.  Many of Mr Garthley’s complaints are grounded in what he thinks should occur due to fairness or statutory provisions neither I nor the respondents have been able to trace.  Further, I cannot comment on whether the MoD had a duty of care towards TA soldiers as this is not a matter relating to his Pension. Mr Garthley is right in saying this is a matter of Employment Law and that is not a subject matter I will comment on because it does not relate to RFAB Regulations. 

49. I must consider whether SPVA asked the right questions and in doing so reached a reasonable decision in line with the RFAB regulations. I am unable to reach conclusions which cannot be justified by the Regulations or far exceed the intended interpretation.  It is for this reason that I set out the relevant Regulations at the start of this decision, and reiterate their relevance as necessary below.
50. Turning to the issues raised having regard to the Regulations:

Can the RFAB be backdated to an earlier date? 

51. There is no dispute over the outcome of the appeals with DAP and DAAP in that they both agreed that Mr Garthley’s should receive the higher rate RFAB. The RFAB regulations, Para 5(2) state that, ‘where he determines that the person should be paid at the different rate, he shall be paid at that different rate from the date of the decision on the review’. There is no scope within this to say that the different amount should be paid at an earlier date. DAP determined that Mr Garthley should be paid a different rate that is the higher rate, as he was previously on the lower rate, from the date of the review. The Regulations have been interpreted correctly.  
52. Mr Garthley says that staff shortages were the reason why it took as long as it did. Indeed SPVA confirmed that there was a large number of staff off work sick. While this was true, I don’t think this can supersede what the RFAB regulations states, in that it’s the date of the decision on the review.  There is no scope to pay at an earlier date,  
Was it reasonable for SPVA to initially award the lower rate? 

53. Mr Garthley was initially paid the lower rate when he applied for the RFAB. This was because SPVA were told that Mr Garthley was still employed by Bradford & Bingley. As he was still employed by Bradford & Bingley, regardless for a minimum of 12 months as he says, RFAB would be paid at a lower rate as per paragraphs 3, 4 of the Regulations. 
54. Mr Garthley questions whether employment status should be considered bearing in mind that the medical advisors were of the opinion that he should be awarded the higher rate. However the Regulations are clear that if a member is employed he cannot be awarded higher rate. Regardless what the medical advisor said, the Regulations are clear about the matter. 
55. Whether Mr Garthley was actually working for Bradford & Bingley is a separate matter. This was not something SPVA could investigate, as there are no requirements under the RFAB to do so.  They simply had to seek confirmation whether Mr Garthley was employed or not, Bradford & Bingley confirmed he was, hence he was paid the lower rate. Thus the decision to award the lower rate appears reasonable based on the information available to SPVA. Asking them to question this further would be asking them to act outside the intended interpretation of the RFAB regulations. 

Was the correct PIC considered by SPVA? 

56. The RFAB Regulations, in simple terms, state that ‘the injury or condition which gave rise to his being unfit to continue in service’ is the PIC and the form of the PIC then determines whether RFAB is payable.  
57. The RFAB Regulations simply state that the PIC must give rise to a degree of disablement of at least 20% to warrant payment of RFAB.  They state: “… which the degree of disablement due to the injury or condition has been assessed as being 20% or more’.. Mr Garthley wants his PIC to be recorded as 40%, however this would mean combining two conditions to make 40%, and to qualify for RFAB Mr Garthley simply requires his PIC to be 20%, which it was. 
58. Once this was established, the SPVA then needed to consider whether Mr Garthley was employed or not, as I stated above, Bradford & Bingley confirmed he was. 

59. While Mr Garthley emphasises that other conditions were not considered, SPVA had no need to as the PIC was 20% and it was sufficient to award RFAB, had it been less than 20% then the Regulations paragraph 3(2) referring to,’ any reference to “the degree of disablement due to the injury or condition” shall be to the total degree of disablement due to every such injury or condition’, would have applied. I take this Regulation to mean that if a member’s PIC was less than 20% other conditions which may have been a factor also can be considered to see if a member warrants RFAB. 

60. As Mr Garthley’s PIC was 20% it warranted RFAB therefore SPVA need not consider other disabilities. 

Was the time taken to conclude DAP review reasonable?

61. I have established that RFAB was paid at the lower rate because Bradford & Bingley initially confirmed that Mr Garthley was employed. During the review by DAP, Bradford & Bingley confirmed that Mr Garthley was made redundant due to ill health. Under the Regulations 5(1), SPVA need to consider the impact of any lump sum or terminal grant payments when determining the amount of RFAB to pay. They therefore correctly requested the compromise agreement, and Mr Garthley’s refusal to provide this caused DAP to delay reaching a decision. Mr Garthley needs to bear some responsibility why the DAP review took as long as it did. As Mr Garthley was a TA member, details of his civilian employment and any terminal payments were necessary for SPVA to complete any calculations. 
62. Mr Garthley says this was not necessary as SPVA were required to abate his RFAB based on his pension and in requesting details about the compromise agreement they were acting outside their authority. I disagree. SPVA required confirmation that Mr Garthley’s compromise agreement did not contain lump sums which would impact his pension.  So SPVA were entitled to ask for a copy of the compromise agreement.
63. I can understand Mr Garthley’s frustrations with the way SPVA asked for details of the compromise agreement, likewise I can also understand why SPVA wanted to get the information as it was necessary to establish the amount that would be paid to Mr Garthley. Had Mr Garthley and/or Bradford and Bingley supplied the information then the DAP review would have concluded quickly and he would have been in receipt of his benefits sooner. 
64. I do note that both Bradford & Bingley and Mr Garthley say the compromise agreement was confidential.  However I see no reason why it could not have been released to the SPVA or at least any relevant provisions released.  Agreements over confidentiality can be adjusted as necessary.  In such circumstances I cannot see that criticism can be levelled at the SPVA or DAP who simply requested what they required to assess Mr Garthley’s claim.

65. In reaching my conclusion I note the SPVA followed a pragmatic and reasonably generous route to reach their decision once it was clear information would not be forthcoming from Mr Garthley. 
Pay used by SPVA to calculate RFAB
66. Mr Garthley believes his military pay used to calculate RFAB should be comparable to the salary he earned during his civilian employment. While this impacts his war pension, I don’t think it affects his RFAB which is paid as a set amount based on rank. Paragraph 8.1, states, ‘a member holding the substantive rank held by him on the date of medical discharge, and with his degree of disability’, so it is his military rank and PIC which are relevant for RFAB. I am not in a position to make directions against MoD asking them to promote Mr Garthley to the military rank which was commensurate with his civilian pay. 

67. I understand Mr Garthley feels strongly that the MoD should do more for injured soldiers and that they don’t compensate soldiers who suffer financial hardship after returning from the warzone. I can only reiterate what I said earlier.  My role is to see whether SPVA have followed the RFAB Regulations and that is all I can look into. This does not mean I do not appreciate Mr Garthley’s injuries and the experience he had with the MoD but it is not something I can comment on. 

68. I appreciate Mr Garthley will find the above disappointing, but returning to the question I must consider, whether the RFAB  Regulations have been applied correctly and reasonably, my conclusions are that they have been.

69. While there may be a question as regards SPVA’s formal authority to reach a decision in Mr Garthley’s case in 2006, I do not think any purpose would be served in remitting the matter back to SPVA for reconsideration as it could not result in any different decision and would therefore make no difference to the outcome of Mr Garthley’s complaint.  Based on the information available, the initial application would always have been awarded at the lower rate, regardless if SPVA had authority or not. It was the DAP and DAAP who uplifted Mr Garthley benefits because he was no longer employed as confirmed by Bradford & Bingley whereas previously they confirmed he was employed. 
70. Therefore I am unable to uphold Mr Garthley’s complaint 

JANE IRVINE 

Deputy Pensions Ombudsman 

4 July 2012
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